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STATEMENT OF F ACT 

Ir^l974 the défendant ROBEKH) RIVERA and tbirteen (13) others 
were indicted in the Southern District of New York for conspiracy 
to import and sell dangerous drugs in the United States. Of the 
fourteen (14) défendants indicated, only two, the défendants 
RIVERA and TORRES were on trial here. The instant défendant, 
ROBERTO RIVERA, was mentioned in Count One, the conspiracy count, 
as being a purchaser of heroin and cocaine, along with the 
ti défendants ANTHONY TORRES, LORENZO CANCIO and others, for more 
than $1,000,000. The indictment goes on to State twenty one (21) 
overt acts undertaken by the défendants in furtherance of the 
conspiracy. Défendant ROBERTO RIVERA is mentioned in Overt Acts 
ten (10) and twelve (12) as having purchased a quantity of cocaine 
in May 1971 from défendant JUAN CARLOS FRANCO for a price in 
excess of $16,000 and as having delivered approximately $16.000 

|| 

I to co-conspirator LORENZO CANCIO in May 1971 in Bronx, New York. 

Count four (4) of the indictment, a substantive count, 
allégés that on or about the 19th day of May, 1971 in the 
Southern District of New York, the défendant ROBERTO RIVERA did 
unlawfully and knowingly distribute and possess with intent to 
distribute approximately two or more kilograms of cocaine. 
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The Government attempted to prove the guilt of the défendant 

i 

RIVERA by first attempting to prove him guilty of the conspiracy 
count. To this end they introduced massive evidence of not one 
but of multiple conspiracies to import and distribute illicit 
drugs within the United States. It was not contended that the 
défendant RIVERA was a member of ail of these conspiracies, just 
the conspiracy in the case at bar. Ail of this testimony was 
taken by the Court subject to connection, with the proviso that 
the Court would entertain a motion to strike and for a mistrial 
if the Government did not succeed in connecting this material to 
the défendant RIVERA. 

The sole evidence introduced against the défendant RIVERA 
to prove the Substantive Count, Count # 4, was that the all^ged 
co-conspirator MIGUEL asked the witness CANCIO to take him to the 

défendant RIVERA'S bar in the Bronx. Once in that bar the defen- 

> 

dant RIVERA gave a brown paper bag containing money to MIGUEL. 
MIGUEL accepted it, counted it, then took out a small book, lookec 
at it and said to the défendant RIVERA that now you owe me $16,000 
and asked the défendant RIVERA to give the $16,000 to the witness 
CANCIO for him. Subsequently, the witness CANCIO testified he 
collected $16,000 from the défendant RIVERA. There was no testi¬ 
mony that any dangerous drugs had exchanged hands. Nor was there 
any testimony that the original money passed in the paper bag, or 
the subséquent $16,000 was for payment for dangerous drugs. 

The Government also introduced evidence through the witness 
REDONDO-PETRAZAS of prior conduct of the défendant RIVERA to show 
that said défendant was engaged in other criminal acts, criminal 
acts similar to this conspiracy, but outside of the scope of this 
conspiracy. The Court allowed the introduction of this otherwise 
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totally inadmissible évidence to show the mental processes 
(emphasis added) of the défendant RIVERA. However, this was in 
actuality nothing more than at best rebuttal testimony. As 
rebuttal testimony it is inadmissible when, as here, the défendant 
RIVERA did not take the stand to testify on his own behalf. 

The Court in ruling on a motion by Mr. RIVERA'S trial 
attorney stated that conversations about ANTHONY TORRES as testi- 
fied to by the Government 1 s witness, CANCIO, to be binding upon 
the défendant RIVERA, must be shown to the satisfaction of the jur 
to be part of a conspiracy. The Court then went on to State that 
"the conspiracy we hâve here is what is called a chain conspiracy" 

On the second day of the trial at least one juror and both 
alternâtes saw the défendant RIVERA in the hall outside of the 
Courtroom wearing handcuffs. The juror and alternâtes were 
questioned by the Court. Juror number 9 and alternate number 1 
stated that this would not influence their decision and were 
retained as juror and alternate. Alternate number 2 stated that 
it might influence her decision and was excused. 
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POINT I 

THERE WAS INSUFFICIENT NON-HEARSAY EVIDENCE TO ESTABLISH 
RIVERA'S PARTICIPATION IN A CONSPIRACY. 

The trial judge must satisfy himself that the défendant 
participated in a conspiracy based upon non-hearsay evidence. 
Morgan, Functions of Judge and Jury in the Détermination of 
Preliminary Questions of Fact , 43 Harv. L.Rev. 165,182-189 (1929). 
The prosecution must prove this by a fair prépondérance of the evi 
dence independent of the hearsay utterances. United States v. 
Geaney , 417 F 2d 1116 (2d Cir. 1969), Cert. denied sub nom . 

United States v. LyncH . 397 U.S. 1028 (1970). 

In the instant matter there is absolutely no non-hearsay 
evidence to link the défendant ROVERTO RIVERA with any conspiracy. 
The only evidence introduced was through the testimony of the 
witness CANCIO who stated that he went with MIGUEL to ROBERTO'S 
bar in the Bronx, that ROBERTO gave MIGUEL money in a paper bag, 
that MIGUEL said you still owe me $16,000 which you can pay to 
CANCIO for me, and that CANCIO did collect the $16,000. There 
was absolutely no testimony as to the passage of dangerous drugs 
between ROBERTO and MIGUEL, nor even any hearsay testimony by 
CANCIO that MIGUEL or anyone else stated that the money passed or 
the $16,000 owed was in payment for dangerous drugs. 

The evidence introduced here is susceptible of many inter¬ 
prétations other than ROBERTO RIVERA'S participation in the 
instant alleged conspiracy. He could hâve had other criminal 
reasons for giving this money for MIGUEL such as paying MIGUEL 
for counterfeit bills, or for hot jewelry. He could even hâve 
an innocent reason for giving this money to MIGUEL, such as 
simply repaying a loan. But, for whatever other reason it may 
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hâve been for, it could hâve been for a non-conspiracy reason. 

I 

Though in Geaney , the Court ruled that "pièces of evidence must 
be viewed not in isolation but in conjunction" 417 F 2d at 112, 
this case is distinguishable because here the only evidence 
introduced as against the défendant ROBERTO RIVERA was the allégée 
passage of money and the alleged subséquent collection of the 

i $16,000. 

If the défendant, as here, merely associâtes with the other 
alleged co-conspirators, this is insufficient "other" evidence. 
United States y. Cimino . 321 F.2d 509, 510 (2d Cir. 1963), cert. 
denied . 375 U.S. 974 (1964). 

In addition to there being sufficient non-hearsay evidence 

to admit hearsay testimony of an alleged co-conspirator into 

evidence, the déclaration must also be "reliable" Dutton v. Evans , 

400 U.S. 74 (1970) the Dutton rule was explained in the Second 

Circuit's opinion in United States v. Puco, 476 F. 2d 1099 (2d 

Cir. 1973). When determining whether or not to admit the hearsay 

testimony into evidence, "the trial judge must détermine whether, 

in the circumstances of the case, that statement bears sufficient 

indicia of reliability to assure the trier of fact aj) adéquate 

basis for evaluating the truth of the déclaration in the absence 

of any cross examination". 476 F. 2d at 1107. 

Puco went on to State that a déclaration in furtherance of 

a conspiracy will satisfy the reliability test (476 F. 2d at 1108' 

However, this may not always be true. The déclarant may hâve 

reason to exaggerate another's involvement, or perhaps, even 

implicate a non-conspiracy member. If the defense can identify 

c 

such a motive, Dutton would probably ex/lude the hearsay statement 
from evidence. As applied to the instant case, it was shown that 
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the witness CANCIO had more than ample reason and motive for 
implicating ROBERTO RIVERA, who by their plea the defense contende i 
to be a non-conspiracy member. 

The witness CANCIO was an illégal alien in the United States. 
In the more than ten (10) years he has been in this country he has 
worked a total of one week at a legitmate job. He has been a pimp 
who lived with prostitutes. He has carried a gun at ail times 
when he has been out of jail. He has sold heroin and cocaine. He 
has misused money he collected for others. In short he is a total 
degenerate. He pleaded guilty to Count 2 of indictment number, 

71 CR 1185, one of three fédéral indictments against him for 
conspiracy and sale of narcotics,and was sentenced by Judge Pollack 
on April 12, 1972 for imprisonment for a period of ten (10) years, 
and was placed on spécial parole for a period of three years to 
commence upon expiration of confinement, to cover ail three (3) 
i indictments. Applying the reliability test to the testimony of 
the witness CANCIO it would seem that the Court should set a 
standard to test the reliability of the déclarant himself. 

Mere association with individuals involved in a conspiracy 
to sell illégal drugs is not sufficient evidence to convict a 
person as a participant in that conspiracy. United States v. Cimino , 
321 F. 2d 509, 510 (2d Cir. 1963), cert. den. 375 U.S. 974 (1964), 
In the same way mere participation in a single isolated narcotics 
transaction is insufficient to warrant a conspiracy conviction. 
United States v. Aviles , 274 F. 2d 179, 190 (2d Cir.) cert. den. 

362 U.S. 1960. 

In Plnkerton v. United States , 328 U.S. 640 (1946), Justice 
Rutledge dissenting, saw great danger of abuse in the "looseness" 
associated with the crime of conspiracy: 
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The old doctrine of merger of conspiracy in 
the substantive crime has not obtained here. 

But the dangers for abuse, which in part it 
sought to avoid, in applying the law of con¬ 
spiracy hâve not altogether disappeared... 

There is some evidence that they may be 
increasing. The looseness with which the 
charge may be proved, the almost unlimited 
scope of vicarious responsibility for others 
acts which follows once agreement is shown, 
the psychological advantages of such trade 
for securing convictions by attributing to 
one proof against another, these and other 
inducements require that the broad limits 
of discrétion allowed to prosecuting officers 
in relation to such charges and trials be not 
expanded into new, wider and more dubious 
areas of choice. 

] 328 U.S. at 650. Justice Rutledge called the petitioner's con- 
|| viction for the substantive charge "...a vicarious criminal res¬ 
ponsibility as broad as, or broader than, the vicarious civil 
liability of a partner for acts done by a co-partner in the course 
of the firms business...Such analogies from private commercial lav 
and the law of torts arc dangerous...for transfer to the criminal 
field...Guilt there for us remains personal, not vicarious, for 
the more serious offenses.” Id. 











1' 


POINT II 
■ ■■ ■ 

THE GOVERNMENT PRESENTED PROOF OF CONSPIRACIES 
OTHER THAN THE ONE THE DEFENDANT RIVERA WAS 
CHARGED WITH. 

The indictment herein was a blanket indictment covering not 
a single conspiracy but multiple conspiracies. At least three (3) 
separace conspiracies were testified to on the trial of this 
matter. Testimony was introduced into evidence in reference to a 
Sarmiento-Mazza conspiracy other testimony was introduced intc 
evidence in reference to a BANDERA-MIGUEL conspiracy. Still 
further testimony was introduced into evidence in reference to a 
RAPHAEL-CABILLA conspiracy. The submission to the jury of acts 
of non-co-conspirators of RIVERA was préjudiciai to the défendant 
RIVERA, so préjudiciai as to preclude him from receiving an 
objective verdict on the matters that he was charged with. 

In Kotteakos v. United States , 328 U.S. 750 (1946), the 
petitioner and 31 others were indicted for a single conspiracy to 
violate the National Hcusing Act. Nineteen (19) défendants were 
brought to trial: the guilt or innocense of thirteen was submitted 
to the jury. The petitioner and six others were convicted. The 
Suprême Court reversed petitioner's conviction, holding that the 
petitioner had sufferred substaatial préjudice from being con¬ 
victed of a single general conspiracy by evidence which the 
Government admitted proved not one but eight or more, executed 
through a common figure. Ail the défendants had transacted 
business through the common figure, BROWN, but no connection was 1 
shown between them. The Court used the "wheel" metaphor to 
describe the conspiracies: separate spokes meeting in a common 
center, without the rim of the wheel to enclose the spokes. 


V * 
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The government admitted that. not one but many conspiracies 

existed, but contended that the variance fell within the Harmless I 

! 

Error Statute, 28 U.S.C. s 391: the Court shall give judgment 
without regard to errors which "do not affect the substantive 
rights of the partie 0 ,." But, the Court pointed out, the statute 
does not apply to ail errors. "If the error is of such a charactdr 
that it» natural effect is to préjudice a litigant's substantive 
rights, the burden of sustaining a verdict will, notwithstanding 
! thi? législation rest upon the one who claims under it." H.R. 

Rep, No. 913, 65 Cong., 3d Sess., 1. "In the final analysis 
judgment in each case must be influenced by conviction resulting 
from examination of the proceedings in their entirety, tempered 
but not governed in any rigid sense of stare decisi s by what has 


been done in similar situations. 328 U.S. at 762. 

In such a case, an appellate court must con^der the 

outcome...guilt in law, not guilt in fact. 

And the question is, not were they right in 
their judgment, regardless of the error or 
its effect upon the verdict. It is rather 
what effect the error had or reasonably may 
hâve taken to hâve had upon the jury's 
decision. The crucial thing is the impact 
of the thing done wrong on the minds of 
other men, not on r the appellate judges] 
own, in the total setting. 

328 U.S. at 764. 



...If one cannot say, with fair assurance, 
after pondering ail that happened without 
stripping the erroneous action from the whole, 
that the judgment was not substantially swayed 
by the error, it is impossible to conclude 
that substantial rights were not affected... 

If t’ e error had substantial influence], or 
if one is left in grave doubt, the conviction 
cannot stand . 

328 U.S. at 765 (emphasis added) 
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The concept of "concern for the larger wholt" in a single 
versus a multiple conspiracies questions had been duscussed by 
the Second Circuit. In United States v. Peoni , 100 F2d 401 
(2d Cir. 1938), the Court rendered its decision involving a con- 
spiracy to possess counterfeit bills. PEONI sold counterfeit 
bills to REGNO, who sold them DORSEY. Ail three persons knew 
the bills were counterfeit. DORSEY was arrested for possession; 
then PEONI was arrested as an accessory to DORSEY'S possession 
and for the conspiracy to possess them. The Circuit Court rejectdd 

j 

the Government's contention that an agreement existed between 
PEONI and RECNO "that DORSEY should hâve them from REGNO." 100 
F2d at 403. PEONI knew that somebody besides REGNO migbt get 
them, but a conspiracy also imports a concert of purpose, and 
agains PEONI had no concern for the bills after REGNO paid for 
them". Id. 

In United States v. Sperling , Docket # s 
(2d Cir. 10/10/74), slip op at 5637, the défendants were convicted 
of conspiracy to violate fédéral narcotics laws and of several 
substantive counts. One count of error involved the material 
| variance between the single conspiracy charged and the multiple 
conspiracies said to hâve been proven. On October 18th, a police 
officer observed co-defendant (1) enter a bar and grill. Parked 
nearby was a blue Pontiac, which had been otherwise identified. 

A few minutes later, two other défendants, DEL BUSTO and GARCIA, 
left the bar and grill and went to the car. GARCIA opened the 
trunk, removed a newspaper-wrapped package and handed it to 
DEL BUSTO, who placed it inside his jacket. DEL BUSTO got into 
another car and was arrested several blocks away. The package 
(containing cocaine) was found in his jacket. Meanwhile CARCIA 
retumed to the bar and left with co-defendants (1) and (2). The 


three men went to the trunk of the same blue pontiac,from which 
co-defendant (2) took out a bag containing boric acid...the 
, substance used to dilute cocaine. The circuit court held that the 
narcotics transaction of October 18, was insufficient to link 
DEL BUSTO and GARCIA to the larger conspiracy. "CERCLA'S mere 
delivery of cocaine to DEL BUSTO, under ail the circumstances, 
is not the kind of single transaction which itself supports an 
inference of knowledge of a broader conspiracy on the part of 
both participants". Slip Op at 5668-69. 

The admittance of evidence of other and separate conspiracie 
in which the défendant is not charged créâtes a great danger that 
the défendant will be unable to obtain a fair trial. It créâtes 
a spillover effect whereby evidence introduced of other narcotics 
conspiracies will be implanted in the minds of the jurors and 
spill over to their considération of the instant défendant's 
guilt or innocense. It créâtes a bandwagon type mentality that 
pays I hear evidence of massive quantities of drugs being sold 
for hundreds of thousands of dollars and since you're on trial 
here for conspiracy to import and sell and for the sale thereof, 
a plague on you I'm going to help put you in jail. 
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POINT III 

THERE WAS INSUFFICIENT EVIDENCE TO ESTABLISH RIVERA'S 
GUILT ON THE SUBSTANTIVE COUNT 

The first point of appellant's brief contends that there is 

insufficient non-hearsay évidence to sustain the conspiracy countj 

| 

of the indictment. It would, therefore, follow that if there is j 
insufficient non-hearsay evidence to sustain a conspiracy count, ; 
that there must be insufficient evidence to sustain a substantivd 
count. 

Though the law is that circumstantial evidence introduced 
by the government in the course of a narcotics trial may be 
sufficient to prove substantive violations of the narcotics laws^ 
United States v. Agueci , 310 F 2d 817, 828 (2d Cir. 1962), Cert . 
den . 372 U.G. 959 (1963), the prosecution must still prove his 
case by a fair prépondérance of independent evidence. United 
States v. Geaney , supra. 

The government relies heavily on the Agueci case and those 
that followed it to sustain their claim that the evidence is 
sufficient to convict on the substantive count. However, in the 

! 

instant case no narcotic substance or any substance that was a 
white powder was admitted into evidence or testified to as having 
been passed or received by the défendant RIVERA. Indeed, there 
was no testimony that the défendant RIVERA paid any money for any 
white powder substance. The only testimony introduced by the 
Government to sustain the substantive count was that ROBERTO 
RIVERA gave MIGUEL a bag full of money, and that subsequently 
the witness CANCIO himself received $16,000 for MIGUEL from the 
défendant ROBERTO RIVERA. This is far too remote to sustain 
the contention by the Government in Count Four of the indictment 
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that on or the 19th day of May, 1971 the défendant did unlawfullyj 
and knowingly distribute and possess with intent to distribute 
approximately two or more kilograms of cocaine. 
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POINT IV 


RIVERA, WHO DID NOT TESTIFY ON HIS OWN BEHALF, WAS 
PREJUDICED BY THE TESTIMONY OF A REBUTTAL WITNESS 

The Government introduced the testimony of one REDONDO who 
gave testimony that RIVERA was engaged in other criminal acts, 
similar to this conspiracy, but outside of the scope of this 
conspiracy. This testimony concerned a period of time prior to 
the beginning of the conspiracy charged but was admitted on the 
issue of the defendant's mental operation, knowledge and intent.; 
When RIVERA did not testify on his own behalf, this testimony, 
which in essence was rebuttal testimony, was not allowed. 

However, it had already been absorbed by the jurors and had to 
préjudice their thinking. 

In United States v. Spangelet , 258 F.2d 338 (2d Cir. 1958), 
the défendant was convicted of smuggling and of a conspiracy 
charge. In cross-examination of the government's major witness, 
counsel for the défendant attempted to impeach the witness' 
testimony by questions regarding his interest in the mat:ter and 
elicited an admission that his bail had been reduced from 
$50,000 to $1,000 after a conférence with the prosecutor. In 
summary, the defendant's attorney referred to this testimony. 

In reply, an Assistant U.S. Attorney rebutted the inference. 

The Court found the prosecutor's conduct improper...he had 
testified to a fact without being under oath and without being 
cross examined. Furthermore, the Judge's instructions to the 
jury were insufficient to cure the error. "It left with the 
government the advantage improperly obtained...and since the 
point involved infected ]the witness] credibility upon which 
case the government's case depended, we cannot sa y that the 










error was harmless". 258 F.2d at 343. 

In the lofent case of United States v. Torres , Docket # 1238 
(2d Cir. 10/8/74) slip op at 5619, the défendant was convicted 
of conspiracy to distribute narcotics. The Second Circuit agréé 
with the appellant that the govemment's improper impeachment of 
a witness amounted to réversible error. The government called 
as a witness one ORTIZ, a co-defendant who had pleaded guilty 
and was awaiting sentence. Prior to his being called before the 
jury, a hearing was ccnducted which determined that ORTIZ could 
be called by the government as a witness and treated by the 
government as hostile. When an Assistant U. S. Attorney testi- 
fied regarding a courtroom encounter between ORTIZ and the 
défendant, this extended beyond the scope of acceptable impeach¬ 
ment, since the defense had never questioned ORTIZ about this 
incident. 

As applied to the instant case, the admission of this type 
of impeachment evidence is ail the more préjudiciai since the 
^ndant RIVER/ never took the stand on his own behalf, and 
the witness REDONDO did not testify as to any facts 
ejL^cive to the instant indictment. His testimony as to prior 


drug transactions had to be inflammatory and préjudiciai. 
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POINT V 
■■ — ■■ ■ ■ 

THE COURT'S REMARKS PREJUDICED THE DEFENDANT RIVERA 

The Court made certain remarks during the trial, that in 
their setting, were highly préjudiciai. The Court in ruling on 
a motion by Mr. RIVERA' S trial attorney stated the conversations j 
about ANTHONY TORRES, to be binding upon the défendant RIVERA, 
must be shown to the satisfaction of the jury to be part of a 
conspiracy. The Court then went on to State that "the conspiracÿ 
we hâve here is what is called a chain conspiracy". (see 
transcript at p. 925). Though the Court attempted to correct it, 
the inference was there for the jurors. 

Earlier, during testimony about the shipment of the narcotics 
in picture frames to New York City the Court itself at page 313 
of the transcript pointed out that "they weren't sending up 
custard or hollandaise sauce." 

Especially where drugs are concerned, remarks of this type 
hâve to influence the thinking of the jurors. In Ross v. United 
States , 180 F. 2d 160 the Court stated that in a jury trial in 
a criminal case the Judge should be most guarded in his comments■ 
so as to avoid any possible appearance of holding a personal 
opinion concerning the facts in issue. The Court in United 
States v. Jacquillon , 469 F. 2d 380 stated that the trial judge 
in a criminal prosecution must maintain an attitude of imparti- 
ality and avoid giving the impression that he believes the 
accused is guilty, otherwise there is rfsk of a judge's usurpingi 
the function of the jury because of the weight likely to be 
placed in his opinion. The Court bas also held that the expressf 
ion of opinion should not be one-sided. United States v. 

Ornstein. 355 F. 2d 222. 
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POINT VI 


RIVERA'S CONSTITUTIONAL PRESUMPTION OF INNOCENSE WAS 
NEGATED BY BEING SEEN BY JURORS IN HANDCUFFS 

On the second day of the trial at least one juror and both 
alternâtes saw the défendant RIVERA outside of the Courtroom 
wearing handcuffs. The juror and alternâtes were questioned by 
the Court. Juror # 9 and aiternate # 1 stated that this would 
not influence their decision and were retained as juror and 
aiternate. Aiternate # 2 stated that it might influence her 
decision and was excused. 

In Kennedy v. Cardwell , 487 F.2d 109, (6th Cir. 1973), 
cert . den . 402 U. S. 986, this point was discussed. There the 
Court said that because of the presuraption of innocense, a 
criminal défendant is generally entitled to the indicia of 
innocense. He is entitled to the garb of innocense. Every 
défendant is entitled to be brought before the Court with the 
appearance, dignity and self respect of a free and innocent man. 
He is entitled to appear free from ail shackles. The Court then 
traced this right historically, from Vergil and the Bible 
through the Magna Carta and great English scholars into our own 
jurisprudence. 

Based upon this the défendant RIVERA did not hâve the 
indicia of innocense that he is entitled to. 
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POINT VII 


FACTUAL ISSUES PRESENTED WERE SO CLOSE THAT THE PRE- 
VIOUS SIX POINTS SHOULD BE VIEWED IN COMBINATION 

The facts as introduced into evidence by the Government 
against the défendant RIVERA were indirect and circumstantia1 
and thus capable of interprétations that call for a verdict of 
not guilty. Be that as it may, the jury did indeed find said 
défendant guilty as charged. As the evidence was presented and 
the events did occur, even if no one point presented in this 
appeal constitutes réversible error, the total picture presented 
in the previous six (6) points do. 

The défendant was prejudiced in many ways. He was preju- 
diced by the insufficiency of non-hearsay evidence, by the 
government's présentation of other conspiracies than the one he 
was charged with, by the testimony of a rebuttal witness though 
the défendant himself did not testify, by some of the Court's 
remarks, by being seen by a juror in handcuffs, to mention a 
few. It is staggering to think of the cumulative effect of ail 
of these events on a juror's mind. 

The Second Circuit dealt with this point in United States v> 
Kahaner , 317 F. 2d 459, (1963). There the Court is discussing 
appellant's final contention that even if no one matter alone 
calls for reversai, the points should be viewed in combination, 
that "that is particularly true with respect to a jury trial 
where there was such real basis for the existence of reasonable 
doubt and the conséquences of a wrong verdict are so tragic." 

317 F. \d at 485. This Court went on to say that "the closeness; 
of factual issues bears directly on the magnitude of error 
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required for reversai." (ibid.) 

In Knapp v. United States, 311 F. 2d 71 (5th Cir. 1962) the | 
Court stated that "this court may and will, where the case as a 
whole présents an image of unfairness which has resulted in the 
deprivation of défendant's constitutiona1 rights, reverse even 
though none of the claimed errors is sufficient in itself to 
require reversai..." 

The entire atmosphère and conduct of this trial, taken as a 
whole, présent a picture préjudiciai to the constitutiona1 rightg 
of the défendant RIVERA, and are grounds for reversai herein. 
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eoa3 


Cnncio-diroct 


925 


there was or '.'as not a conspiracy. 

If,efter discussinq ail the evidence in the 
case, the totalitv of it, you cône to the conclusion 
thnt there vas a conspiracy, thcn fron that point on 
anybodv that is in the conspiracy is bound by the acts 
and déclarations of anvbodv that is in the consniracv, 
whether it ,is in their oresence or not in thoir presence, 
v/heth'T it is said bv tlien, for then or anything else. 

Thev arc partners in crire. 

Ho that before this conversation can be bindinq 
upon Pivera, you rust be satisfied that there is a ccfn- 

i 

soiracy, that t!’.e objects of the conspiracv were to 
violatc the narcotics control law to the extent that 
thev vrare qoing to innort into the United ‘States drugs 
illegall’' for the Ucv York narket and that lie knowingly 
was a '->art of that and he tool: a nart in it and partici- 
nated knowingly, that is, he didn't do it by nistake or 
throuqh inadvertence or error, but he did it knowingly 
and that he v:as lookinq to further the obicct of the 
consniracv. 

h'ow, the conspiracy v;e hâve here is what is 
c ni lcd a chain conspirac*.’. There are a nunber of kinds 
of noople involved in this. There are financial peoDle 

at th' héad of it who finance it; there are people v;ho 

SOUTHERN D»5* »CT COURT REPORTERS U S COURTmOUSE 

f OlEY UARf Nf# YOHH N f r i ’ 
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10 
11 
12 
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i’.'nO Hnzza-diroct 

qoinq on in thc courtroon stnco ho docsn't undorstand 
Hnqlish. 

Co ahoad. 

RY MR. LITTLRFÏRLO: 

o Un r; there anythinq clsc said in this convor- 

sation? 

A Ucll, I don' rcnenber nhcthcr there wan anv- 

thinn rorc to thc conversation Lut v/hat I do remenber 
is that I naid that there vas qoina to he a deal prettv 
soon, that he should préparé and buy the paintinqs for 
the shionont. 


13 

14 


o nid Ruiz sa" v/hat the substance had been that 
had boen sont ont on the previous load? 

MR. SCHWARTZ: That in objected to, if 

"our 1 •» - ri or nleaso. 


I 



Tin: COURT: Sustainod. 

o Did Ruiz say anythinq about tho shionent he 
just d scribcd? 


21 

22 

23 


21 


MR. SCHWARTZ: Objection, your Honor. 

THF: COURT: T think "ou ouqht to qo on. 

The juiy hns roro than onouqb. on tins area at this 
point. Custained. 

He alread'/ dcscribod v/hat Ruiz had told hin. 
Ho said the*' woron't sendinq un custard or hollandaise 


• Uni f.iSij'irt çni.r-t ‘ f '• ” 
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j’.:a7 Uazzn-dirccfc •'* 

r.auco in t’icpc franop. 

0 nid ”ou tî’.cronftor obtain norc narcoticn? 

“T. r.CPWftPTZ : I objoct t;o thc forn of tho 

Hiit'ntion, vour l’onor. 

''P. nilOlJ?!: objoction. 

'HT COURT: Sup taincd. 

n l’an thero anothor doal v;hich you woro 
involvod ’./ith? 

.MP. rcI’U/.RTZ : Mav t ? c havG a tino and nlace, 

vour ! : onor? 

Tin: COURT: Yen. Thcrcaftcr, nancly, 

nftor tiiG r.iddlo of ".arch, v;hnt, if any, other dealinqs 
did vou havo vith Pui?. aftcr îlarch of 1971? 

THP WITIinfiS: Two r.iorc by tllc r.ano ncann 

o f t . nai ntinnj;. 

Could vou dcr.cribG tl'.e nnxt ono, approxinatclv 
vhon i.t cnno and ”':at ’innnensd? 

l’cll, apnroxinntely in April of 1971 — 

W.int hnnnoncd? 

t ’ï 11, I rccoivod 10 kilor. of heroin, and 
pinc • i Ii ad nroniscd Jorqo r a ro 1 a- Pc mandez to hclp hip 
partnr l , v/ho had î'.Gon arronted in Miami with 100 kilor. 
o p horo.in -- 


25 




MP.. rcPU.AP.TZ : ‘ Objection, vour Honor, and 
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Marskat, 

Attorney, 


ment a nd ordered_§&aled_,_ E/M _o rdere d._B /W issued. 

___B amn a n. J. _/____ 

Court on aDolication of U.S. Attv. orders indictment unsealed. Matter 


assianed to Pollack.J. 


Nelson Garc ia (Produced o n a writ. Co urt direc ts en try of not gullty pl ea 
' (Deft's c ou nsel Stuart Shaw.Esq. to be con tacted by M r. Li t tlefl e ld.AUS A 
Anth ony Torresf at ty, prés ent^ Pleads no t gu i lty, Bail set by Magistrat? 
0. continued. Deft. remanded in lieu of bail. 
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/4 Cr J udge Page 2. 

: JUDGE CANNELLA 


DATE ! 

PROCCKOlNQS 

- _=* | 

CliRK'l ms ■ 

PLAINTirr 

DMINOANf M 

-1/2A/74 filed de£t_M.. C-urbone/s. a£fd¥t_rei -SubstiXuiiQn.cf^aLtj 

Ÿ Jk _ 




! i 





5/2a/ t’i Rei *rred to Pollack.J. ns co deftv^ P. Madanna far nlwuiim 1 

_ 1 

^nn 

i 

j . . 

, ' | 

! 


i 



Filed iffdvt oi Govt. far writ or habeas coipus ad proi 

, for 

d < x ^ 

’l j. 



Writ ret. 5/28//4. 
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« 1 





! 

1 sjixiA 

y R. RLvera-fLied notice or appearance ot acty. Albert J 

. Krii 

sger 

• 


~ J 





_ 


► A. Torres-frled nocice of appearance of acty.Albert J. 

Kriei 

çer. 



S * 





i ' 

* 5/29/74 

Deft Torres Cattv présent) application of deft. fo r> r< 

iducti 

on c 

if 


jl* 

bail is adjoumed s : ne die. 





•» 

Deft- Rivera (atty présent) appl italien, of deft. for rt 

ducxi 

on_ç 

if 


V 

%'• _ 

bail_lQ $5QX)GQ» is Granted as .ofL.12 néon, 6/3/24 

. Jlo 

vt. 




Kiven until 4 P.M. on 5/31/74 to submit an affdvt 

in o 

ppo; 

itior 


tr 

to the réduction in bal. Pollack.J. 

_ 1 




f. 






. 6X3/74 

Filed Cnvt'.s affdvt in opposlX- on_LQ the motion of deft 

R. R 

i ve t 

a 

» 

è 

fo* - réduction of bail. 





• 






. 6/1/74 

Filed MEMO-END. on Govt 'e opposing affavt drd this dat 

e. B 

ail 

for 

« , 

'* • 

Robe ta Rivera tentâtively to be reduced as of n 

oon 6 

(Att 

4 


1 -■ * 

s hereby reinstated at $100,000. the réduction 

being 


eby 

1 

i 

• 

- 

revnkefi and rerruded . Pollark. T. 




y? 

1 






4 6/7/Z4. 

D»fr. Topez (no atty présent) Court directs entry of pli 

?a of 

not 

jjulll 

:y.} 


De f r _ given until 6/14/74 at 12 noon to obtain 

coun; 

el. 




Deft^ Torres (no atty présent) deft £iven until 6/14/74 

at 12 

: no 

an to 



obtain counsel. 




* 

<1 

Deft. Madonna (no atty présent) court directs entry of 

>lea < 

»f n 

at gui 

ITj 


i , 

• fV'Ctfr Tnrrp_s f* Madnnna givon 1Û dav*î fnr mnr innq 

Oa« 

_e __s~ 

>r fm 

. 


■ .. triai_on 7/22/74 at 10 A.M. Pollack.J. 










* 

6/13/-4 

^ Filed ORDER TO SHOW CAUSE- rc : removal of ludge assigne 

d to < 

ase 

e< c. 



1. . ret: 6/17/74 room l^B. Pollack.J. 
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PROCEZDINOS 


6/78/74 Fi l ed defts not Lee of_mot ion re : di scovery and inspect ion,et e._^ 

6/14/74 • Filed Covt's notice of re adiness for trial. __ 4 

_. . 

6/13/74 . Filed ÎEÜO-ZND^ on order to show cause dtd 6/13/74.___■__^ 

ïhe -.et L on wh Le h in effect but. in_ ungppropr iate_ .. _^ 

lauguages seeks .to hâve this .Court récusé, itself__ _ _ 

h îreln Ls totnlly lacking. in merit and is in. ail respects _ 

denied, The application thnt deft. Cariça.Be retained at_ 

Weat Street in New.York City in the. fi rst. instance should 

_be handied through uhe U.S.. Atty. and ref erred.tQ the_Ccurt_ 

only if a suital.be acconidati on in relation t o th e needs of _ 

__this case car.not be arrived at._ Pollack. J. rn n_ 

&/2S/74 ’Flled m emo-end. on mo tion dtd 6/18/74. Disposed of__ag__ 

indicated on the sténographie record raade.in cpen____ 

court on this date. Pollack.J. nn ____ 

6/14/7'. Garcia- filed CJA 20 appointaient of.Stuart R>.Shaw,231 EiiauÜ BC 

. r _. .Suite. 33Q2_ 10ÛÛ7 ..233-S99L. Pollack.J. a*ailed copias_ 

5/8/74 ’ M. Garcia)- bench warrants issued. 

J. Franco) _ _ 

6/27/74 :Filed ORDCR that notion for dlscovery and inspection.ofdefts is_ 

j_granted ta.tha extenk iadixated, bill of particulars-granted_ 

L_ ....tO the extent i r.dlnated.ctc. Pollack,J.-nn ___ __ 

7/1/74 [Robert Rivera-. fi lud notice of appearunce by atty* .• _ 

7/1/74" Anthony To rres - filed notice of appearançe by atty,. _ __ 

6/26/74_ Filed lctter from S. Shaw to Çlerk of the Court re : CJA voucher. 

î 

! _ • _ _ _ 

6/25/74 * Filed deft deft N. Garcia's notice of appeal from order to~ih ow 

cause dtd 6/18/74. mailed copies to S. Snaw.AUSA, 6t deft. _i 

6-28-74_F FUfid Notice of ReassiKnment from Follock J, to Cannelia, J* __-_h# 

7 /1/74 [Filed Covt. ' S bill of part i cul-irs . ~ _^ 

Œ i Defts W 8 , Torre . Rivera i >l«on Oarcja- ' deft * did not appear^-^ys^eaj 
t-cnference Fêla L ronclded Deft. îorres application for réduction of ba il denled - 
: Trial on or after 7-?p-74 at 10: AM R. 1105, Cannella, J. ___ ; 

7T.ie-7U Filed ne no endersed on notion filed 7-18-?!.. Motion u ranted as to t!» r»qu»at fort 
severance of the.trial of this deft. (Nelson C a rcia), with consent of th> go rëri 2 

Zee, _Minute a this data* Motio n is otherwise denisd wit hoot prcjudice t o rer.ev al^ 

Jo ordered, Cannella, J. _ . _____; 

I-18-7L | S. L0r?;Z, Filed (5rrier that, Dr. V’ill 1 m M Hltllg 7^7 Park Avw rnm, Mm» Torlc '-j fà 

j^said deft. on or befqre July ?3, 1971 ar.d detemine whether the paid.dsft,_is ^ 

jOhysically able to st*nd trial and report hi3 findinps to the Court as soen as_ 

| po ssible , etc» as indicated. Camélia, J. Mîi _ 

7-Tu-TT G. 1C;*:ZT-Filed Aff fJavit orTTar.cr-af t T.it»t«.rîeld, Jr. Asst. ’J.S. Attjr-fon Vrit* 

i “a'oea s Corpus, issued to Wardm, Ter^en County J n il -Annex Ret. 7-22-71*. 

i> C IttCnniMl Ccntinustlea übHt 
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FR 0 CEEDING 8 


Aag 1-7U Deft._ J’tlU'ES ‘r RIVERA. f ilj<I White Knvelope ^ Govt Exdibit). 1516 A&_IL_Ord*r©d t vn T- Si { 

Cannelû*; J. and piacnd In va Ut, Clork's Office f Cashlor's Sept. P.om 4o? ,_ 

AUS.2-7U A.TORSES ) rilad 1 envelope Govt's Ex 35U2A id. ordered aealod Igr Judge CanneÜ a».. _ 

p„ RIVERA ) And PLaced in vaul V.oom 602... _ __• 

' (fi/& l r.' ÇpFYÎ. - nied tednacnplofïSEFi 3 pr-sceedinga, dated T Td N / 7 ^ / ~~ 


'7-29-7U ' ANTHONY TORSES ) JURY TRIAL LE..GN - Car.nelln,JJ. 

ROBERTO RIVERA ) 


7-JQ-7U 


„TrlaL cont'd_ 


J-31-7U Trial cont'd 


8-1-7Ù 


Trial cont'd 


.8-2-7U L Trial cont'd _ 

a i __ • j 


«.5 

/ a_i_ui<u 

0-7-7U Trial 

; Ô-8-7U t Trial 


-5-7U 
(-6-7 U 


Trial cont'd 
Trial cont'd 
Trial cont'd 
Trial cont'd 


{• 8-9-7U [_Trial cont'd AU. sida3 reat 

• • 1 __ _ 

J 8-l2-7’i Trial cont'd and concluded..Jury verdict TORRE3 - GUTLTY on cts. 1,2,3 RIVERA 

J ~ GUILTY on cta 1 4 U Sentence 0ct.l-7U 3ail conditions cont'd. Botta ds fts 

S3aanded......CanneUa,J. _ 

»* fc-/i- 7y riledtranscaipiûîincitlal^ic-ciciliga, Ja!«à 1 G 7 /-i 

f 

’ 8-8-7L* A.TORSES 4 R. RIVERA - ’iled CJA authoriaation of ;o.DÎ3t.Court Reporters... Canota 

r _ _ __ 

. 8E22-7U Eiled Govt's contentions aa to the évidence. 

' B-22-7U Eiled Govt's nssnorandu» on srufficiency of evidence _ 

* ?2-7U A.TORSES - Filad requesta to charge _~___ 

22-7U Filed Govt's requesta to charge _ 


V 


B-fL-Z-i 


Me-lsen—Garcris-Filed notice- that record on à ppeal has l>eef 
I t-ransroitÇed to tir.a USCA on tais ûtii Day-of—Auguste-» 1-9-74-v- 


-■ 8E29-7U WLADIMIR BANDERA - Ca.ie ordered tranaferred to Eaôtem Diatrict_nf New 
Ç _ plea and jentencs Punuant to.Sule 20. «___ 

. rùda fconsaiyt cî re-crr? cl precta-'lbgs. dfo'»«â ' ctU<ÿ é, *7, £, % /2 [ / « 5 
j Jfî/i e /vi ! ’ii.dâcaadgLcijsceâl zl sjcsc æ3b 53 .àa’ea 3L-^ 34 

: 9-30-7U ANTHONY TCRRSS - Eiled inl’omation - char^Lng prior narcotic-. offense - 


1 






- Page li - 


S-^ pAC-< ^ ) 


V. 





















inuatU.n 


r.U72 


l'AGE 5 


Cafinalla,J. 


I- OCl-EDINüa 


! 10-1-7L 


RQB5RT0 RI VE-RA - Klled Judçjment {£ __ )Atty.Alan Üre3in ,pr ejent..The deft.1 

_•_ cor.mltto d for i t rori ior. men t for a n eriod of_£IEISEîl JfSARP opeaçh _pf_ Coynti_ 

I 1 and h to nin concnrrentlv w lth aach other*_peft ii placed on Spacia l Pa ro.LQ 

~ | fo r a terri of THR2 S fgAfn on each of counti î.and.ù to run concurre nt!/ with_ 

e.ach çihgr to ronneno* upon hi i expira tion of c onf i na—nt. and £QiED .$?5»GQ0* _ 

_ on çount l t _juid P’DIZD -.2^,000, on count_l{,dotal fine of. $50*0CQ«__to b< 3 _ paj.d_ 

or de ft to s tand çoRimitted until fine la paid.or he la o th imt a diTçhar^ed_ 

according to la w. De ft to pay coati of pro-enucion nursuant t,ç ?i,23, U.s.o, 

tec . 19l 8( b)...........CA NMELLA r J.,.,,..Snt. 10-2-7U... Deft la remanded. 


7h [ ;'39S.YT0 RIVERA - Filed notice of appeal from judgnent of 1 0-l«7L«.l»pfy to _ 

[ file ln forma pauperi; is grinted...,Cannel1.a,J, Copies G Ivan to U.G.Atty. and 
t Mailed to deft at 933 South Main St. Spriftg Valley,N.Y. and n 3n n^ir. 
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UNITED STATES OF AMERICA 


^ENRIQUE LOPF.Z, a/k/a El Gallego, ; 

JUAN CARLOS FRANCO, a/k/a Micuel Aspilchc ,1^ ( 

ANTHONY TORRES, a/k/a Tony T, ' : INDTCTMENT 

^-'-ROBERTO RIVERA, - 

WLADIMIR BANDERA, : S 7*1 ( 

YOLAKDA SARHIENTO, a/k/a Chola (MP] 

EMILIO DIAZ-GONZALEZ, : 

✓HIELSON GARCIA, a/k/a Cabilla, 

RALPH KADONNA, : 

MIGUEL GARCIA, 

OLIVARES, a/k/a El Pilado Gil, : 

h ATILIO BOCA, 

w COCO SALGADO, , : 

ALBERTO NAVARRO-DIAZ, 

1 Défendants. : 


S 7') Cr. y y 2 ^ 
(MP) 


COUNT ONE 


€ 


The Grand Jury charges: 

1. From on or about the lst day of July, 1970, 

and continuously thereafter up to and including the date 
h 

of the filing of thls Indictment, ln the Southern Dlstr et 
of New York and elsewhere, ENRIQUE LOFEZ, a/k/a El Gallego, 
JUAN CARLOS FRANCO, a/k/a Miguel Aspilche, ANTHONY TORRES, 
a/k/a Tony T, ROBERTO RIVERA, WLADIMIR BANDE".', YOLANDA 
SARIUENTO,_a/jx/ru*Chola, EMILIO DIAZ-GONZALEZ, NELSON GARCIA, 
a/k/a Cabilla, RALPH HADONHA, MIGUEL GARCIA, OLIVARES, 
a/k/a El Pilado Gil, ATILÏO 30CA, COCO SALGADO, ALBERTO 
NAVARRO-DIAZ, the défendants, and Alfrcdo Mazza, Lorenzo 

é 

Cancio, Alfredo Aviles, Jorge Varela-Fernandez, Roberto 
Cristooal, Eisa Yasbic, a/k/a LaTurca, and Rodolfo Ruiz, 
a/k/a The Paintcr, nancd as co-conspirators, and others 
to the Grand Jury knov.n and unknown, unlav/fully, lntcntionally 
and knowingly cor.bined, consplred, confederated and agreed 
together and with each other to violate Sections 173> 17 ; l, 

812, 84l(a)(l) f 8ül(b)(l)(A), 952(a), 960(a)(l) and 960 


(b)(1) of Title 21, United States Code. 


frrpeNù/t 3 













I 



2. It was part of said conspiracy that beforc 
May 1, 1971, thc suJLd défendant:;, unlav.'fully, v.-jlfully, 
knov/in^ly, and fraudulently woulci ia.port and brj.n(j into 
the United States lar:;e aiiiourits of hcroin and cocaïne, 
narcotic druy.s, fronv places outcidc thereof, to ;;it, Chile 
and Ar^entir.a, and elsewhere to the Grand Jury Lnown and 
unknown, in violation of Sections 173 and 17*1 of Title 21, 
United States Code. 

3 . It v/as further part of sald conspiracy that 
before May 1, 1971, the said défendants unlawfully, wilfully, 
and l:no\/insly v/oula receive, conceal, buyjcell, and facilitate 
the transportation, conccc.lr.ent and sale of a larce quantity 
of heroin and cocaïne, narcotic dru;js, the exact ar.our.t and 
nature thereof bein;v to the Grand Jury unknown, after the 
said narcotic dru^s haa bc-en irrnorted and brouyht into the 
United States ccntrary to la::, Mnovin~ that the sald narcotic 
dru^s had been ir.ported and brou; ht into the United States 
contrary to la;; in violation of Sections 173 and 17^ of 


Title 21, United States Code. 

*1. It v/as further part of said conspiracy that 
on and after May 1, 1971, the said défendants ano cc-csnsyira- 
tors unlawfully ; intentionally and knouinyly v;ould ir port 
into the United States fron places outsidc of the United 
States, to i.’it, Civile and Argentira, and elncv/herc to the 
Grand Jury knov;n ar.d unkr.own, lar^e cuantitios of heroin n..d 
cocaïne, Schedulcs I and II narcotic crue contrcllcd 
substances, thc exact ar.our.t thereof bel ne unknown, ir. 
violation of Sections 312, 9i52(a), §60(a)(l) and 9o0(b)(.l) 
of Title 21, United States Code. 

5. It v/as further part of scid conspiracy that 
on and after May 1, 1971, the said défendants and co-coi.spira- 
tors unlawfully, intentionally and kr.owin;.lv v/oulc. distribute 
and possess with intent to clistrlbute lrr<je (juantities o'’ 
hcroin ^and cocaïne, Schcdule J. and. II narcotic nru^; controllcd 










BL,Jr'. :~c • W w 

d-£28 substances, the exact amount thcreof bcing'to the Grand Jury 


unknown, in violation of Sections 812, 8^1(a)(l) and Ci)l(b) (1) (A) 

✓ 

of Title 21, United States Code. 

6. Among the means by which the défendants carried 
out thls conopiracy were the following: 

(a) YOLANDA SARMIENTO, a/k/a Chola, WLADIKIR BANDERA, 
JUAN CARLOS FRANCO, a/k/a Miguel Acpilche, Alfredo Mazza and 
Rodolfo Ruiz, a/k/a The Painter, obtained approximately l/6th 
of a ton of heroin and cocaïne in Argentina and Chile v;hich 
they smuggled in seven separate air freight shipnents into 

the United States secreted in antique plcture frames. 

(b) ENRIQUE LOPEZ, a/k/a El Gallego, assisted in 
arranging for buyers for the heroin and cocaine in New York 


& 


City and - deir.anded in return a commission of approximately 
five hundred dollars oer kllogram. 

, ——(c) ANTHONY TORRES, a/k/a Tony T, ROBERTO RIVERA, 

/'-— " N 

andlLorenzo CancioJand others purchased the heroin and cocaine 


in New York City for more than one million dollars. 

(d) NELSON GARCIA, a,k/a Cabilla, RALPH MADONNA , 
and MIGUEL GARCIA purchased the heroin and cocaine on lts 


resale in New York City. 


OVERT ACTS 


- -î"n> pùf'suance of this conspiracy and to effect the — 

objects thereof, the following overt acts v/ere comnitted in 
the Southern District of New York and elsev/here : 

(1) In or about October and December, 1970, 
défendant JUAN CARLOS FRANCO, a/k/a Miguel Aspilche, and 
co-conspirators Alfredo Mazza and Rodolfo Ruiz, a/k/a 
The Painter, air freighted fourteen kilograns of heroin, 
which they had received from défendant YOLANDA SARMIENTO, 
a/k/a Chola, from Buenos Aires, Argentina, to New York, 

New York, secreted in antique plcture frames. 
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(2) ..In'or about January*, 1971, défendant JUAN 
CARLOS FRANCO, a/k/a Miguel Aspilche, and co-consplrat-or 
Rodolfo Ruiz, a/k/a l’he Palntcr, air freighted approximately 
tv/enty kilograms of narcotlc drugs secreted ln antique 
picture francs frem Buenos Aires, Argentina, to New York, 

New York. 

(3) In cr about January, 1971, défendant ANTHONY 
TORRES, a/k/a Tony T, purchaced approximately tv/enty 
kilograms of narcotic drugs in New York, New York. 

(4) In or about January, 1971, défendant 
EMRIQUE LOPEZ, a/k/a El Gallego, introduced défendant 

JUAN CARLOS FRANCO, a/k/a Miguel Aspilche, to co-ccr.spirator 
Lorenzo Cancio in New York, New York. 

(5) In or about April, 1971, co-conspirator 
Alfredo Mazza air freighted ten kilograms of heroln and 
three kilograms of cocair.e which cocaïne he had obtained 
fron défendant YOLANDA SARMIE.YPO, a/k/a Chola, from Buenos 
Aires, Argentina, to New York, New York, secreted in 
antique picture frames and sold it to co-conspirator 
Alfredo Aviles. 

(6) In or about April, 1971, défendant ANTHONY 
TORRES, a/k/a Tony T, negotiated with co-conspirator Alfredo 
Mazza for the purchase of ten kilograms of heroin in New York 
New York. 

(7) In or about May, 1971, défendants JUAN CARLOS 
FRANCO, a/k/a Miguel Aspilche, and VJLADIMIR BANDERA, air 
freighted approximately forty kilograms of cocaïne, which 
BANDERA had bought from défendant OLIVARES, a/k/a El Pilado 
Gil, in Chile, from Buenos Aires, Argentina, to New York, 

New York, secreted in antique pictu ’e frames. 

(8) In or about May, 1971, défendant JUAN CARLOS 

FRANCO a/k/a Miguel Aspilche, met with défendant ENRIOUE LOPE 

0 a/k/a El Gallego, ln’New York, New York, and diseur,sed the 
i 

sale of approximately forty kilograms of cocaïne. 
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(9) • ln or about "ay, 1971, défendant A.'îfRORY 

T0RRL3, a/k/a ïony ï, purchasod a quant J. ty of cocaine Trou 

✓ 

défendant JUAN CARLOS FRANCO, a/k/a I'ifjucl Acnilchc, for 
a priée in excess of yuO,OGû in I!ev: York, Rev; York, 

(10) In or about îlay, 1971, défendant RODDRTO 




R,IVnRA purchascd a quar.tity of cocainc frorn défendant JUAiî . 

l. L 

1 V CARLOS FRANCO, a/lc/a Rituel Aspilche, for a price in excess •{K / y 

r c^/i 

of $16,000 in îlevr York, New York. 1 1 


(11) In or about iiay, 1971, défendant JüAi! ^ 

CARLOS FRANCO, a/k/a Rituel Aspilche, sold approxir.iately 
1-3/^ kIlo<jrar.s of cocaine to co-consnirator Lorcnzo Cancio 
for approximatcly $19,000 in New York, ilevr York. 

(12) In or about Ray, 1971, défendant ROLERDO 
RIVERA èelivered approxiuately :;1G,0C0 to co-conspirator 
Lorenzo Cancio at Eva's Intir.ate Lounyc, I 1 I 39 Westcheste.r 
Avenue, Eronx, Reu York. 

(13) In or about July, 1971, défendante COCO SALGA00 
and AÏILIO EOCA delivered tv.xnty-five kilo^rar.s of hcroin 

and défendant ALDDF.TO MA VAERO-DIAZ delivered fivc l:ilorjrc.r»B 
of cocaine to défendant ’.'LADI'IIR DARDERA in Nucnos Aires, 


Ci"? * 


Arr,entina. 


(14) In or about July, 1971 défendants NLADIIIIR 


DARDERA and JUAN CARLOS FRANCO, a/k/a Rituel Aspilche, air 
frelyiited approxir.ately twenty-fivc kiloyrar.is of Reroln and 
five kilograus of cocaïne secretcu in antique picture francs 

fron Buenos Aires, Aryentina to New York, lieu York. 

» : 

(15) In or about July, 1971, défendants JUAN 
CARLOS FRANCO, a/k./a "ijyuel As;ilehe, and ’.JLADIEIR DARDERA 

. r*et co-conspirator Lorcnzo Cancio in Los Angeles, California. 

(16) In or abouc July, 1971, défendant A.'DEONY 
DOREES, a/k/a Dony ?, trr.vclled fro:a New York, Rev York, 
to Los Angeles, California. 

(17) In or about Au.juct, 1971, défendant JUAIÎ 

.. CARLOS FRANCO, a/k/c. 'E...uol Aspilche, delivered appronirately 

« - * . . 

•• •Rü"é!Vty- , five kiloyrai.s of hcroin and fivc kilopra’.s of coc'ine 
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to co-consplrato'r Lorcnzo Canclo in New York, New York. 

(18) In or^about Awgust, 1971, défendant NELSON 
GARCIA, a/k/a Cabllla, purchased approximateiy seven kilogratns 
of heroin in New York, New York. 

(19) In or about August, 1971, défendant RALPH 
MADONNA purchased approximateiy eight kilograms of heroin 
and l/8th kilogi’am of cocaïne in New York, New York. 

(20) In or about August, 1971, défendant MIGUEL 
GARCIA purchased approximateiy eight kilograms of heroin ar.d 
one kilogram of cocaïne in New York, New York. 

(21) In or about September, 1971, défendant 

! YOLANDA SARMIENTO, a/k/a Chola, and co-conspirator Alfredo 

Mazza air-freighted approximateiy eighteen kilograms of 

i 

heroin and nine kilograms of cocaïne secrcued in antique 
picture frames from Buenos Aires, Argentina, to co-conspirator 
■Rodolfo Ruiz, a/k/a The Palntcr, in New York, New York. 

('Pitié 21, United States Code, Sections 173, 174, 

346 and 953.) 

COURT T'JO 

The Grand Jury further charges: 

y On or about the 12th day of January, 1971 in 

the Southern District of New York, ANTHONY TORRES, a/k/a 
Tony T, ENRIQUE LOPEZ, â/k/à El Callego, and JUAN CARLOS 
FRANCO, a/k/a Miguel Aspilche, the défendants, unlawfullj, 

l • • 

wilfully and knowlngly dld receive, conceal and facilitate 
the transportation and concealment of a narcotlc drue, to 
‘ wit, approximateiy tv.enty kilograms of narcotic drugs after 
the said narcotic drug had been imported and brought into 
:.the-United States contrary to law, knowing that the said 
narcotic drug had therctofore been imported ar.d brought into 
the United States contrary to law in that the importation 
and bringing of any narcotic drug into the United States, 
cxccpt such amounts of cruuc opium and coca leaves as the 


I 








: me'l 
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Dii’ector of the Durcau of Narcotics and Dangerous Drugs -raay 
flnd nccessary to provldc for racdical and legltimatc uses 
only, is prohibited. 

(Tille 21, United States Code, Sections 173 and 
17^; Title 18, United States Code, Section 2.) 


COUMT TUREE 

The Grand Jury further charges: 

On or about the 19th day of May, 1971, in the 
Southern District of Mew York, ANTHONY TOP,RES, a/l:/a Tcny T, 
j EMRIQUE LOPEZ, a/k/a El Gallego, and JUAM CARLOS FMMCO, 

a/k/a Miguel Aspilche, the défendants, unlawfully, intentionally ' 
and knowingly did distribute and possc-ss with intent to dis- 
tribute a Schedule II narcotic drug controlled substance, to 
v/it, approxinately ten kilograms of cocaïne. 

(Title 21, United States Code, Sections 812, 8^1(a) 

(1) and 8^1(b)(1)(A); and Title 18, United States 
Code, Section 2.) 

COUNT FOUR 


y[ 






k 


The Grand Jury further charges: 

On or about the 19th day of May, 1971 in the 


Southern District of Mew York, RODERTO RIVERA, EMRIOUE 
LOPEZ, a/k/a El Gallego, and JUAM CARLOS FRANCO, a/k/a 
Miguel Aspilche, the défendants, unlawfully, intentionally 
and knowingly did distribute and possess with intent to 
distribute a Schedule II narcotic drug controlled substance, 
to v/it, approxinately two or more ailograms of cocaine. 

(Title 21, United States Code, Sections 312, 84l 
(a)(l) and S41(b)(1)(A) and Title 18, United 
States Code, Section 2.) 


COUMT FIVE ' ^ 

The Grand Jury further charges: 

On or about the 2nd day of August, 1971 in the 
Southern District of New York, MELSOM GARCIA, a/k/a Cabilla, 
EMRIQUE LOPEZ, a/k/a El Gallego, and JUAM CARLOS FRANCO, 
a/k/a Miguel Aspilche, the défendants, unlawfully, intentionally 
and knowingly did distribute and possess with Intent to dis- 
trlbute a Schedule I narcotic drug controlled substance. 
















y.if tf.f*.no on sufvl.-i-ïncy of Che evidenca 

v ."<. IkZk iU-i. ^ . ’ 
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to vit, approximately seven kilograms of heroin. 

(Title 21, United States Code, Sections 812, 8>il 
(a)(l) and 8<U(b)(l)(A) and Title 18, United 
States Code, Section 2.) 

v/ 

COURT SIX 

The Crand Jury further charges: 

On or about the 2nd day of August, 1971 in the 

Southern District of New York, RALPH MADONNA, ENhIQUE LOPEZ, 

a/k/a El Gallego, and JUAN CARLOS FRANCO, a/k/a Miguel 

Aspilche, the défendants, unlav;fully, intentior.ally and 

knowingly did distribute and possess with intent to dls- 

tribute Schedule I and II narcotic drug controlled substances, 

to wit, approximately eight kilograms of heroin and one- 

eighth kilogran of cocaine. 

(Title 21, United States Code, Sections 812, 8^1 
(a)(1) and 84l(b)(1)(A), and Title 18, United 
States Code, Section 2.) 


cou’.’T seve;: ^ 

The Grand Jury further charges: 

On or about the 2nd day of August, 1971 in the 
Southern District of New York, MIGUEL GARCIA, ENRIQUE . 
LOPEZ, a/k/a El Gallego, and JUAN CARLOS FRANCO.- a/k/a 
Miguel Aspilche, the défendants, unlawfully, intentior.ally 
and knowingly did distribute and possess with intent to 
distribute Schedule I and II narcotic drug controlled 
substances, to vit, approximately eight kilograms of 
heroin and one-kilogran of cocaine. 

(Title 21, United States Code, Sections 812, 3^1 
(a) (1) ar.d 8iQ(b)(l)(A) and Title 18, United 
States Code, Section 2.) 


Foreman 


PAUL J. CURRAN 
United States Attorney 
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CHARGE THE COURT 

(Cannella, J.) 

THE COURT: At the outset, I v/ant to 

than): the jury for the patience '-ith which they hâve 
been listening to this case. And certainly they must 

hâve a grcat deal of patience to hear so much talkinq 
ail in one day. 

I want to thank the lawyers for the assist¬ 
ance they hâve been to the court because they hâve fron 
time to time assisted me in various aspects of the law 
in this case and on your behalf and on ny own bohalf I 
thank thon, both Mr. Littlefield and Mr. Schwartz and 
Mr. Brown and the other part of the two-headed lawyer, 
Mr. Krieger. 

I was going to go into a greater discussion 
of the facts, but since the lawyers hâve donc it in 
such précisé fashion, and since they hâve indicated the 
areas involvcd in thoir respective défenses, I don’t 
intend to go into the facts in any great detail. T 

nay mention facts from time to tine, but the only reason 
I am doing it is to assist you in understanding how to 
apply th® law to this particular area. 

The case, of course, starts with an indict- 
ment, and the indictnent in this case contains four 

ÎOuTnr»». rvs* • r rr* -jat r«f PO*rr«u . * rouPTMOiîSF 
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courts known as a consniracy count and the other three are 
substantive counts. 

The défendants pleaded not nuiltv to these 
charqes and therefore issues arise here, nuest.ions of fact. 

If they aoreed on the facts, there would he 
no need for a jury. Then the judqe would décidé both the 
facts and the law. However, since they disaqree, that is 
why you hâve been selected and you are the sole and sovereiqn 
judnes of the facts. You are the cnlv ones tv«at ran décidé 
what the facts are reoardless of what the court savs about 
t.hem or what the lawyers hâve said about then. Tt is 

your recollection that counts. 

You are alst> the sole judoes o f the crrdihilitv 
of the witnesses. Tt is you who will make a judnment 
as to which witnesres you will believe and how much of 
t.heir testimony you wi 11 believe. 


18 Tt is your judqment. on the evidence also, as 

19 you consider it, how much of it you will accent and hov; 

20 much of it you will disreaard. 

21 Ouestions o f law, however, you must take 

22 
23 
2A 
25 
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from the court and apply them to the facts as you find 
then. 

Now, v;g start out with the proposition that 
a défendant in a criminal case is presumed hy law to be 
innocent and that presumption remains with him through- 
out the trial unless and until he is provcn guiltv of 
the crime charged hy crédible evidence beyond a 
reasonable doubt. 

The burden of nroving the défendant guilty 
beyond a reasonable doubt rests upon the government and 
this burden never shifts throughout the trial. 

The law does not recuire the défendant to 
nrove his innocence or to produce any evidence. Ile 
mav rely upon evidence brought out on cross examination 
of witnesses for the oovernment. Tf the govornment 

fails to provu a défend;nt guilty beyond a reasonable 
doubt, it is your obligation to acquit him. 

bow, in this particular case there are two 
défendants that are on trial. Tf my recollection 

serves me right, there are 14 défendants altogether in 

«a 

the indietnent. Vou wil1 see the indietment bocausc 

you will get a copy of it when you go in to deliberate. 
The only two that we arc concerncd with at this tiine 
are the défendants Torres and Rivera. 
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Tn discussing their particular case you must 
discuss then separately fron one another. Each de- 

fendant from the other. The nore fact that they are 

sitting hcre on the same side of the table, and sonetimes 
one lawyer helped another lawver out durinn the course 
of the trial does not nean that they hâve a connon 
interest here. They are as apart an they can be and 

they must be considered apart and your judgnent must be 
a separato judgnent an to each. 

In addition to that, there are a number of 
charqes and yOu must consider each charge. The first 

one charqes the both of them; the substantive counts 
charge them sinalv. The second count, I believo, 

charges Torres, the third count charqes Torres, and 
the fourth count charges Rivera. You wi 11 consider 

c j ch of those charqes separately and render a separate 
judqment on each charge. 

Rince the novernment has the burden of nroof 
it must prove the défendants' auilt bv crédible evidence 
by a rensonable doubt before you may convict them. 

The tool uned in order to do this can be described an 
evidence. Evidence can be described in a number of 
wavs. 

The first doncribes it bv nualitv and 
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ouantity. By nuality we mean crédible evidence, 

cvidenco that is believable. By ouantity we nean 

bcvond a reasonable doubt. 

That exnression "beyond a reasonable doubt" 
is not a very difficult concept to understand. A 
reasonablc doubt neanr. a doubt that is based on reason 
and nar.t be n substantial rathor than a spéculative 
doubt. It nust bo sufficient to cause a reasonablv 

nrudent porson to hesitate to act in more important 
affairs of his life. 

How, evidence may also be described in 
another fashion, and the subdivisions that I an usinq 
in this narticular area are an follows: 

First, testimony. That means a person 

cornes here, takes the stand and describes to vou what 
he knows by the use of his senses. Tt includes any 
natural inferences that flow from that testinony and 
it includes anythinq that is brouqht out durinq the 
course of that witness' testinony, vhethor it bo on 
cross examination or direct examination. 

It also includes the exhibits in the case. 
How, it only includes those exhibits which hâve been 
markod in evidence. The exhibits which hâve not neen 

markod in evidence are not evidence in this case and may 
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not be consid r.d by you and you may not npeculate as 
to what is in them. Only thc things that hâve been 
introduced nay be considered by you. 

The third thino in stinulations. One that 
cônes to nind in the ntinulation about the chenist. 

The parties stinulatod that he was a chenist and that 
ho is the exception to the ordinary witness, he can give 
an oninion based on his expertise and his knowledge in 
the narticular area in which ho in* he can tell you, 
after he makes his variour. tests, what in his opinion 
the substances are. 

i 

In this narticular case he described, it 
v/as agreed between the parties, stipulatcd that he nade 
a judgment bore, an opinion that the narcotics or the 
substances, rather, in guestion, that white powder in 
question was in one cane heroin and in the other case 
cocaino. 

In addition to that, the court rnany times 
takos iudicinl notice of various things. Thcy 
arc things which are no car.ilv nrovon, thev are connon 
knowledoe, that the law reouires no cvidenco be produced. 
It sinnly takes judicial notice of then. 

One of the things, for exemple, in this 
cane I tako judicial notice of is that thèse locations 
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that wcre nentioned in Westchester Avenue, actuallv, al- 
though the witness thought it was Westchester,it was 
reallv Westchester Avenue in the P.ronx, a bar up there. 


that was in reference some testimony concerning the 
défendant Rivera, that that is within the Southern 
District of New York; that the other locations named in 
Manhattan, ni ouixote and so forth, that is also in the 
Southern District of New York. That gives you the 
authority to sit in this case because it is within the 
confines of our district, the Southern District of New 
York. 


I also take judicial notice of the fact 
that heroin is a nrohibited substance. It may be that 
a sliqht history of what has happened in this area might 
be of assistance to you. 

The narcotic problem in the United States 
has not been a recent one, it goes back as far as the 
'20s. At that time women apparentlv took this for a 

periodic problem they hâve, to easo their suffering, 
and thev used large nuantities of it and it was called 

laudanum, which wa3 an opium dérivative. A.s a resuit 

» 

of it, strange to say, a lot of thèse ladies were the 
first drue addicts, so Mr. Narrison, who was a member 


of Conqress 


pronosed a law wljich was called the Harrison 
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Uarcotic Act. The aim and the object of it v/as 
to prevent this condition, so the v/ay it was attacked 
v/as to proscribe and prohibit the smuggling of any 
opium dérivative into the United States because opium 
is not grown in the United States, it must be grown elsc- 
v/here, and therefore any product concerning this must 
bo imnorted. 

So üarrison also pronosed that thore be a 
ta>: on this and also that the substance be sold out 
of the original bottle and so forth. It was 

the first attempt to do something about this problem. 

ÎJow, as tine v/ent on the probien didn't 
ease, but it started to concern other segments of our 
population, and so you had Mr. Jones enter,the picture, 
another leaislator, guite a few vears later, and 
herc again he pronosed in Congress that the probien be 
attacked in another fashion. His lav also pro- 

scribed the illégal importation of drugs into the 
United States — v/e call it snugcling, interchangcably 
used — but it thon said further: it said nobody 

mny roceive, conceal, buv, sell or facilitate tlie 
transportation of any such substance. So that was 

the second attacl: made on the problem, a major attack. 

o 

’lov, that lav/, the v/av it './as passed. 
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required a number of thinqs to be proven before a 
défendant could be convicted. One of thcm was, for 
cxamplo, that the substance was illcqallv innorted. 

And, bv tlie way, heroin itself, T take judicial notice 
that heroin has no leqal use in the United States what- 
soever. Thcre is no way of leqally possossinq 

heroin. 

Tt in a stranqe thinq about heroin — here 
aqain we qo back into the history -- heroin came 
about this v/ay: There is a substance callcd the 

élixir of tcrpin hydrate with codeino, which you nay 
lie familiar with if you qot a cold, and this is a qood 
substance for a cold. Mow, some Oerman scientist 

discovered that if you made this with heroin it was about - 
10 times nore effective than with codeino, and it was 
true, but the only trouble was that it was verv hiqhlv 
addictivo. The qood that it did was more than far 

outshadowed by the bad that it did, so the qovernment 
here in the United States said no heroin in the United 
States, and there is no wav of qctting heroin into the 
United States and possersinq it lcnally even today. 

Now, the problem continued on because undor 
the Act it was requircd that lie fore vou could convict 
a défendant in othcr a*ras, for examnle, involvinq cocaine 
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or other substances, you had to show that the défend¬ 
ant knew that it was illegally imnorted. That was a 
reouirenent and that is a renuirenont under one section 
of our case herc bccause on f!ay lst of 1971 the law 
was changed and that particular law which required 
knov/ledoe on the part of the défendant that the sub¬ 
stance was illeqallv jnported v;as chanqed, and now 

Conoress attacks the prcblen this wav: It says 

we still forbid the illenal importation of nurcotics 
into this country. We also forbid, in addition to 

that, distribution or possession with intent to distri- 
buto certain what they call controlled substances. 

I tak.e iudicial notice that in this case the controlled 
substances includo heroin and cocaine. 

So I take judicial notice of those facts be- 

cause the” are knowledge which has bcen in the books and 

is knov/n and can easily be ostablished. 

There are other stipulations winch were 
nade bv the parties and if you remember tiiem you will 
anolv thon to the case. 

The last item that I would discuss with 
you in this particular area, we are talking about the 
versions of évidence, are theso erand jury minutes and 
certain reports and certain documents in which statements 

m. • 
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appcar. Now, those statements that appeared in 

tlie qrand jury minutes, which were read into the record, 
hâve been aqre"îd upon by the parties to in fact be part 
of that record. You will considor it as évidence. 

That also applics to those reports, parts of which were 
read into the record. 

Ilow, évidence also can be dividod in another 
way. It can be divided into what is called direct 
evidence and circumstantial evidence. The lav/ does 

not make anv distinction between thèse two kinds of 
evidence. Tt simplv requires that when you qet ail 
throuqli you are satisfied bevond a reasonable doubt, 
eithor by direct or by circumstantial evidence or by a 
combination of both of the défendant's quilt bevond a 
reasonable doubt before you mav convict him. 

Now I will define what is meant by direct 
evidence and what is meant bv circumstantial evidence. 

T défendant may ho proven quilty by either 

direct or circumstantial evidence. Direct evidence 

is the tostinony of ose who asserts actual knowlcdqe of 

the fact, suc.i as an evewitne3s. Circumstantial 

evidence is proof of a chain of facts and circunstances 

indicatinq the quilt or the innocence of the défendant. 

The lat. makes no distinction between the wciqht to be 

• • • 
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given to cither direct or circunstantial évidence. 

It renuircs only that you, after weighing ail the 
évidence, nust. be conv^nced of the guilt of the do- 
fondant beyond a rca r anable doubt before he may be con- 
victed. 

Mow, in order to evaluate what is important 
in the case and v/hat is not, there are certain things 
which are not evidence v/hich I nust call vour attention 
to so that you can disregard them. They are not 

part of the case. They are not evidence in the case. 

The first I call vour attention to is the 
indietment. The indictront in this case is only 

evidence that the grand jury rtade an accusation, neriod. 
Mono of the facts that are recited in the indietment are 
evidence. The evidence must cono horo in the courtroom 
either by v;ay of witnesses or by the other four or 
fivo itons that I bave just recited to you. 

IJow, there v/ore sono ouest ions asked, and 
in askino the ouestion it assumed sono facts and there 
v/cre objections nade to that ouestion and I sustained 
the obicctior.. You nay not use as evidence any 

fact which was contained in a question unloss it is preven 
to vour satisfaction in snre other way during the course 
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If you recall a particular incident when it 
did happen, I gave you the old saw example of the 
question asked of a man: When did you stop beating 

your wife? Now, the mere fact that that çtatement 

contains the fact of a man beatinq his wife doesn't 
prove that the man over beat his wife, and so any of 
thèse questions which were strickon, the facts in them 
you will disreqard them unless thoy were proven in sono 
v/av during the rest of the trial, t’e testimony that you 
heard during the rest of the trial. 

The comnents of the 1. yers — and I might 
sav I think there hâve been a comment or two in tliis 
case, both by the court and by the lawyers — I say 
to you that comments are not evidence. You are to 

disreaard them. IJonc of the lawyers was sworn i.i — 

may be sworn at, but not sworn in — and certainly the 

© 

court wasn't sworn in, so we did not testify and we did 

not testify and we did not t^ke an oath and none of this 

is admissible and you are to disregard those comments. 

tiow, how do vou find out where the truth 

lies in the case? Well, Anglo-Saxon juries for manv 

years hâve used certain noms, and I will call some 

of them to your attention so that vou can be assisted 

in arrivinq at the truth in this case. 

• . • 
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The first thinq is the demeanor of the wit- 
ness. How did he uppear to you on the stand? Was 

ho hésitant? Did he beg time by asking questions? 

Did he shift around? In other words, use that santé 

fine comrton sensc that you use in your everyday life in 
natters of great importance to you. When you go to 
buy a car and you start kicking the wheels and 
slanning the door and other thincrn, you also listen to 
the salesman. IIow nuch attention do you pav to him 

and what do you believe. The samc if you went to buy 
a house. Ail those important things that you do. 

Use that saine fine common sense that you do when you 
do those things. 

Of course, the interest of a witness is of 
importance. There are so many things to be said 
about the.se witnesses. l’ssentially, however, thera 

is really not that great number of witnesses to really 

G 

cause you a great deal of trouble because when you 
get right down to it, you know, the witnesses actuallv 
wero not that great in nunbers. 

Of course, numbers don't really mean anythinq; 
it is the quality of the testimonv that means something. 
Rut, for oxnnnlo, Redondo. Now, He don do, I \ 70 uld 

alnost forget al>out hin, that. is about as nuch as I 


II 
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feel about Redondo, because Redondo was allowed for one 
«spécifie purpose, and for the life of me I am amazed — 

I haven't counted the pages, but here is a fellow, the 
onlv reason I allowcd his testimony was to show that 
sincc therc is mental operation involvod here as far as 
these défendants are concerned that are before you, 
and some of then that are named in the indietment, 
as to uhether or not they were acting ur.lavfully, 
knowingly and wil^ully, which is mental operation — 
this testimony was offered to show that thev had previous 
knowledge of this kind of activity and therefore they 
couldn't be doing this by inadvertence or mistake or 
in good faith. That was the oniy reason. That 

was the onlv reason. 

Actually, ail that developed was that somu- 
how or other — and this wasn't even the purpose of the 
testimony — it was brought out on cross exanination I 
think that therc was another way of smuggling in 
denijohns. Wcll, that has got nothing to do \.itli 

this case whataoever, nothing at ail to do with it. 

Rut. here in the cas~ of Redondo I think his 

testimony is about 400'pages and about B0 pages hâve got 

to do with his background, his record, v/hat a crook he 

was, how much he vas in jail and ail these other things. 

• • • 
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Rut essentially v;e hâve him only for one narrov;, 
limited purpose. So we qet down to the next fellow. 

That was I'orniloff, the aqent. 

What did he testify to? Ile was brouqht 

in on the direct examination becausc somebody shov;ed 
somebody a picture, as I recall, and he was qoinq to 
identify tliat he qave him some pictures to look at. 

That is what he testified there. 

Thon later on he was called for anothor pur¬ 
pose durinq the course of the défendants' part of the 
case and he was examined aqain. What are we 
doinq here at this point? V7e are looking inco the inter¬ 
ests of the peonle. What interest bas Korniloff got 

in this? 

Redondo, of course, we know ail kinds of 
things about hin. He is convicted", he has got ail 

kinds of bad things that he has donc, and, of course, 
ail these things must be considered as to each 
witness. That is whv we are looking into these 

particular witncsses, to discovor whac do we hâve to know 
about hin in order to evaluate him, to say whether he 
is tellinq the truth or not. 

To we look into the interests of Redondo. 

We fine ont his terril)le record and we know ail about 
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of drugs and who has a record and everythinq else, ail 
these backgrounds hâve been brouqht out, lying and what- 
not. Ail these thirgs you will consider in the 

light of how rnucli you are going to belicvc hin. 

Frank Ambio was an agent, and v/hat lie did 
v;as identify the drugs. 

Lorcnso Cancio, of course here is another 
rnan who got a very, very seedy background and who had 
been in drugs and who lias been convicted and has this 
promise fromthe qovernment, You v/ill consider that 

and v/hatever interest that has in determining the 
truth of his testinony. 

Cosmo flagarolli, v/ell, he is the man that 
came in and said that the records from the picture frames 
are here and he identified them. lie certainly has 

ne intercîit in this case whatsoc “ that T am awarc of. 

Thon you hâve thr agent. Filin, and, of 
course, Stafford, and îlr. Schwartz says he has no auarrel 
with it. 
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Ilov/, thon, Mazza was roccalled and Korniloff was 

( * * 

V-/ 

3 

recallcd. So, as to each onc of them you considcr their 

— 

4 

interest in weighing it and determining the credibili .y 


5 

of the v/itness; 


6 

Mov/, if any witness has falr.ely tostified to 


7 

* 

a material fact, you muet disregard that portion of it 


8 

v/hich is false. You may disregard the whole testimony. 

• 

g 

Mov/, there are a lot of ladies on this jury ar.d 


10 

I v/ill givc you an example of that. Tf you make an 


11 

omclet and you don’t know how to properly make it, and 

• 


12 

v/hen this case is over I v/ill tell you if you v/ant to know. 


13 

and you get a l/ad egg in there, you arc not going to 


14 

serve that omelet to your husband or v/hoever is home in 


15 

the family bccause it smclls bad, it testes bad and you 

• 

16 

are just going to throv/ the whole thing away. That is 


17 

the material part v/hich you must throv/ av/ay. 


18 

On the other hand, if you burn a piece of toast, 


19 

you can just scrape off the part that is burnt and eat 


20 

the rest or give it to your husband. In any event, you 


21 

don ' t throv/ it av/ay. That is the v:ay that particular 


22 

rule works. 

* % -' 0 

23 

We hâve people hers that are described in law 


21 

as accompl ices. Mow, an accomplico is one v/ho voluntarily 


25 

participâtes in the cor-mission or t.h planning of the crime. 

•. • 
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Tn thi s particular caso we hâve Mazza, Banderas, Cancio 
and Redondo. Of course, Rodondo is not an accomplice in . 
the sensc that he is mixed up in this particular conspiracy 
that v/e are trying herc today, but his testinony nust be 
lookod upon the samc way that you look upon an accomplice's 
testinony. 

An acconplice's testinony nust be closoly 
cxamincd and it nust be woighcd v/ith qroat care. If y ou 
bolievo the testimony of an accomplice to bo true boyond 
a reasonable doubt, that testinony is sufficicnt to 
convict a défendant even though it is not corroborated by 
any other évidence. 

Of course, in this case the United States 
Attorney had a litany about corroboration. Ile had the 
pictures, he had other evidence, he had the documents, he 
had a lot of things, a lot of talk bctween each other 
v/hich he believed to corroborate one another. As far as 
that gocs, I don't give much weight to one accomplice 
corroborâting another one. That doesn't lend too nuch 

to it, but you can oonsider ail the évidence in the case 
and ail t'ic circumstantial évidence in the case in detor- 
nininy hoi; nuch of the acconplice's testimony you are going 
to believe. 

lov/, sonie of the witniss^ î have bu_-n convictod 
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of crinion. The testimony of a witncss nay Le discrodited 

or impeached by showing that he ha s been convie ted of a 
fclony. The prior conviction docs not render him 


incompétent to tostify. It merely reflects on his 
credibility. Tt is your province to déterminé what 

v/eight, if anv, should be given to such conviction and 
impeachment. 

hov/, there are also nome rtatomonts v/hich v/ere 
brought ont v/hat v/ould be doscribed in lav/ as prior con- 
tradictory statements. In this particuiar area you v/ill 
recall that on cross-examination many times prior state¬ 
ments were cal lcd to the attention of the v/itness and it 
v/as claimeJ by one party that that v;as a prior inconsistent 
statoment. On the other hand, the otlier lawyer said 
that it v/asn't and I said, look, it's going to be up to 
the jury. They are going to décidé on that. 

’Iov/, in this particuiar area the testimony of 
a v/itness about a fact may be discrodited or impeached 
by évidence that at another time the witness nade a state- 
ment inconsistent v/itli or contradictory of the witness' 
présent testimony. If you coneiudc that there are 
inconsistencies between the witness* testimony here 
and an earlier statement made by the v/itness out of court, 
thon you riay reject the testimony givon in court on that 
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point. 

You do not, however, take the out of court 
statemcnt as ostablishing the true fact, but you, rather, 
treat it only as nullifying the testimony already given 
here in court. 

If the prior inconsistant statement was made 
under oath, thon you may take such fact into considération 
in assossing the credibility of the v/itness while testifying 
under oath in this court. 

I will givc you only one example of that. 

I think you will remember some others. Cancio said that, 
in fact, lie did lie. lie lied in the grand jury and lie 
lied in tac case. As a matter of fact, Judge Pollack 
called him a "bla tant perjurer". 

5o that you will consider those statements given 
at that tii'.e in evaluating his testimony. 

Ue now corne to the next phase of ny exposition 

of the law to you and this concerns certain définitions. 

l.’hat I hâve done up to this point is, in effect, tell you 

v/hat évidence is, v/hat evidence is not and how you evaluato 

it. IJow v;e move to some définitions becuase in this 

indietment there are numbers of définitions and what I am 

trying to do and trying to accomplis!! is to put then in 

as simple Kivjl ish as v/c can so that you vrill understand 

•• • 
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2 v/hat those words moan htjcause sometimes in law thc words 

3 don't moan what they mean in your every-day language. 

4 Mow, the first three that I would call your 

5 j attention to in the stntoment in tho indietment that thoso 

6 défendants acted unlav.’fully, knowingly and wilfully because, 

7 you see, our whole System of government is prcdicated upon 

8 the fact that we hâve willpower and we hâve the right to 

9 do something or not to do it and since we hâve the right to 

10 hâve willpower, thon we are responsable for acts which v/o 

11 wilfully do, which we ourselves wilfully do. 

12 Now, in law "unlawful" means contrary to law' 

13 and in this particular case it means contrary to the 

14 Fédéral narcotics lawr» and there are two involved because 

15 you v/ill recall I told you this inrlictmont straddled 

16 May lst, 1971. 

17 Refore May lst, 1071, it was Title 21, Section 

18 171 and 174. That is the one which in explaining to 

19 you.the history of narcotics is the one which says that 

20 ; you may not illcgally import and, in addition to that, you 

21 may not reçoive, conceal, buy, se]1 or facilitatc the 

22 transportâtion of drugs, narcotics. 

I 

23 Ilow, after May lst, 1971, we hâve the other law 

24 which also prohibits the illégal importation of drugs, 

25 but in addition prohibits the distribution and possession 
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v/ith intent to distribute narcotic drugs. 

So, those arc the two laws essentially that wc " - 
are talking about when we say "uniav/fully". 

The lav/ also mates it a crime to conspire to do 
that, which is soparatc and apart from the acts themselves, 

«9 

and so we hâve that other élément. 

î!ow, by 'knowinqly" we mean to do someth i nq 
voluntaril.y and freely, not in good fait!'., not by 
inadvertance, not by mistako. 

By "v/ilfully" v/e add v/hat the Romans called 
the mens rea, the evil intent, the bad motive. Go that 
iC you act wilfully, you must act knov/inqly and voluntarily. 
You must act freely, you r.iust act not in good faith, not 
by inadvcrtence nor in error and you must do it v:ith a 
bad motiv', an evil intent. 

îlow, if these défendants are not in that State 

% 

of nind at the time these acts are committed, they r ry not 
be ccnvicted because that is an esscntial part of the 
crime. 

The words that v/e are concerned v/ith herc are 
essentially "receiving and conce.il ing" because, as I rcad 
the second count of this indietment, although thorc are 
other phrases in that law, what they are charged v/ith ir. 
"did reçoive, concu.il and facilitate the tr. neportation 
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2 

and conccaliront of a narcot.ic druq." 


3 

They are not charged — rather Torrcs is not 

Vw/ 



4 

charged in that count with selling or buying. Ile is 


5 

charge! v/ith receiving, concealing and facilitating the 


6 

transportation of. What I am doing at this time is 


7 

defining those v/ords. 


8 

"Reçoive" has the samc meaning that it lias in 

• 

9 

English, ordinary usage. 


10 

"Conceal" means to hide from viev/. It has the 


11 

sama meaning that it has in English. 


12 

"Facilitate the transportation of", "transport" 


13 

ncans, of course, to rernove from one place to another and 


14 

"to facilitate" is a Latin word, facile, v;hich means to 

i 


15 

make easy, less hard. 


16 

How, we hâve some othor terms liere to define. 

• 

17 



"Conspire", the term "conspiracy" has been 


18 

defined by Congress and essentielly v.’hat it is is this. 


19 

it is a vcry short section: 


20 

"If tv;o or more persons conspire to commit an 


21 

offense against the United States and one or more 


22 

su^h person does an act to effect the object of the 

— 




23 

conspiracy, each shall be guilty of a crime." 


24 

That is the way "conspiracy" is defined. 


25 

I v.'ill give you t’.ie law of conspiracy in a 



ÎOUTMFRN OIST :i COURT RFPORTFRT II $ COlIRTMOllSF 


& 




• , , 

1 1 | 

• • 


1 

, 1753 


J 

osfî 


2 

minute bocauso I am going to go into tv;o sections of tho 


3 

law, the law of conspiracy, and thon some other concerning 


• * i 



w 4 

the substantive offenses. T will ’efine them further. 


5 

’Iow, there are two défendants that you are 


6 

trying in this case now before you and there are 12 others. 


7 

if my count is right, v/ho wero charged in this indietmont. 


8 

Where there are two or more persons charged 


9 

v.’ith the commission of a crime, tho nuilt of one défendant 


10 | 

taay lie outablished without proof that ail the défendants 


11 

participated in every act constituting the offense. 


12 1 

• 



liov/ever, as I indicated earlier to you, you must give 


13 

separate considération to cach individuel débondant and to 


14 

each separate charge against him. 


15 

Each défendant is entitlcd to hâve his case 


16 { 

determinod from his own conduct and from the evidonce which 


17 ' 




is applicable to him. 


18 

:iow, there is such a concept of whnt is called 


19 J 

"aiding and abetting". Tn other words, there is a law 


20 ' 

il 

which './as passod by Congross which rcads as fol loves : 


21 

"'.’hoovor aids, abets, counsols, commands. 


22 || 




induccs or procures the commission of a crime is 


23 j 




punishable as a principal." 


24 

Tn ordc** to aid or ahet the commission of a 


25 

crime, a norson must associatc himself with the criminal 
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vcnture, participate in it and try to make it succcod. 

So that more presence at a place whcre something is going 
on or evon knowledge that something is going on is not 


suf f ici ont. 


Thnro must ho this othor cloront which I 


hâve dcscribod to you, nanely, tho participation in it with 
the object of having it sncceed becnuso mere association 
and ncro prcsenco is not sufficient. 

Under tho old lav; the concept of possession v/as 
important bccouse you will recall T said to you the old 
law, the Jones law, required not only that the substance 
was illeqnlly imported, but also that the défendant knew 
that it was illogally imported. 

Mou, Congress passed v/hat is called the pre- 
sumption law and it said if it is proved that someone has 
possession of something, thon in tho absence of an explan- 
ation that possession is sufficient to show, go. 1, that 
iL was illogally imported and, llo. 2, that ho knew about it. 


l/hat do we inean by "possession"? Well, 
possession is the concept v/hich may be divided into two 


ways. /'.etuai possession whero you ;)hysica 1 ly liavo sono- 
thing tuanually that you liavc control over or constructive 
possession, which rneans that you hâve the ability to do 
something about it, to exercise dominion over it and to 
mako i. ‘ nove from ont place te. another. 


SOUTHERN OIST.I . r COURT RF PORT E RS US COURTMOUSF 


T 






« 


on 10 


v • r 755 


It doesn't cîepend on ov/nership because you can 
go to the Hcrtz-Drive-It-Yourself car and Hertz ov/ns the 
car, but v/hon they turn it over to you, you hâve got 
possession and they give you a !:ey and, if you ask thcm, 
they will give you two kcys. So tliat if you v/ant to give 
one to your daughter or son he can use the car. 

IJov;, you in possession of the key, v/ith the 
car standing out on the Street, hâve constructive possession 
over it because you havo the ability to take the key, go 
out thero, start the car and get noving. 

As a natter of fact, v/ith the other key that 
you havo, you hâve given constructive possession to your 
daughter and she can go out and do the same thing. 


This does not dépend upon ovmership. It 
dépends unon the ability to exercise dominion over this 


particular pièce of property. 

It can be joint possession. It doesr't hâve 
to be sole possession. In a case where the wonan gets 

the one key she keeps it herself and slie doesn't give it 
to anybody else, slie lias sole possession. 


In the case where she gives a key to her 
daughter or another key that they gave her, they hâve 
joint possession. So that in this particular case if 


you find thero is possession, thon as to prier to May lst, 
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1971, v/hilc tliat lav/ v/as in existence that had this 
particular presumption in it, you mav consider that the 
party not only knew, but rather the fact is that the drugs 
wore illegally importée! and that the défendant knew they 
wore illegally imported provided you find tliat particular 
défendant had constructive or actual possession. 

IJow, in this case, of course, there is a créât 
doal of testimony that ail the parties involved apnarently 
i/ere av/are tiiat it came from South America; that it came 
in tiiese picture frames, v/hich wore sent in through 
Customs, but aside from that you hâve this other élément, 
too, v/hich cnn assist you in making a détermination as 
to that part of the case which is involved in tlie Sections 
17 3 and 17*1 or the lai/ v/hich v/as before May lst, 1971. 

Now, the new statute after May lst, 1971 uses 
the v/ord ’Mistribute" and that v/ord simply means to 
change possession, to transfer something. A sale, for 
example, would be in the nature of distribution. A gift 
v/ould be in the nature of a distribution. So that is 
v/hat is néant by those particular v/ords. 

Moi/, as far as the lav/ of con/ïpiracy is con- 
cerned, v/e are now past the définitions and v/c are getting 
into the law concerning the first count. 

The défendants on trial hâve been indictcd, 
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or» 11 ' • 


2 

together vrith others, for thc crime of conspiracy. 


3 

I hâve already dcfined that tcrn. Simply put, it is an 


w 4 

agreement to commit an illégal act in violation of Fédéral 


5 

lav/s, namoly, one, the srnugqling of heroin and/or cocaine 


6 

into the United States. 


7 

tv/o, it is also chargée! that prior to May lst. 


8 

1971, the illégal agreement concerne;’ thc receiving, 


• 

concealing or ^ncilitating the transportation of conccal- 


10 

j 

nent of heroin or cocaine and that aftor May lst, 1971, it 


11 

concerned itsclf with thc distribution or the possession 


! 

12 

v;ith intent to distribute controllod substances, namoly'. 


13 1 

hcrsin and cocaine. 


14 

The crime of conspiracy may be proven even 


1S 

though the purposes of the conspiracy were not accomplishod. 


16 1 

Ilere, fo course, there is a claim that the purposes wore 


• 



17 

accomplishod except for the last time wlien thc narcotics 


18 

v/cre seizod. 


19 

The Government contends in this case that not 


20 

on! y v/ns thc agreement [>rove, but that the objects of thc 


21 i! 

aijre.' ;.;i:nt wcrc, in Tact, accomplishod. A conspiracy is 


22 

a combination of tvo or more pesons to accornplish an 


23 

unlav/ful purposc or a lawful purpose by unlav/ful 


24 ! 

means. 


2f> 

Tt is not necessary that thc pcrr.ons charger! 

•• • 
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meot together, enter into an express wi'jroenient or a formai 
agreemcnt or that they State in words and v/riting what 
the scheine was or how it was to be effected. It is 
sufficiont to show that they tacitly carne to a mutuai 
understanding to accomplish an unlawful act. 

We are, thorefore, concerned with the mental 
operation of those parties. In deciding whether or not 
there was an agrecnent the law allov/s you to examine ail 
the acts and déclarations of the parties and then maire a 
deliberation from such evidence whether or not, in fact, 
the agreement existed. Tn determining whether such 
agreem<_nt existed, you should considor the actions and 
déclarations of ail the allcqed participants. 

Similarly, in determining whether a particular 
défendant was a menber of the conspiracy, you will consider 
ail tire acts and déclarations of the allcged participants. 

To be a rncinber of the conspiracy a défendant 
neod not hâve known ail the other members nor ail the 
details of the conspiracy nor the r.ieans by which the ol)jects 
of Llie conspiracy were to be accompli shed. 

Tt is nccossary, however, that the Govornnent 
prove by crédible evidence beyond a reasonable doubt that 
the défendant was nware of the coinmon purpose, that hc was 


a willing narticinant with the intc-nl to advnnce the 
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2 

1 

purposo of the conspiracy. 



■ y 

3 

Ilero you must be satisfied that the agreenent 



O* 

4 

consisted of obtaininq the narcotics from South America 

! 




r> 

and transporting them in picturc fraincc to the United 




6 

States for sale in the New York market. 




-7 

1 

| The extent of a particular défendant's partici¬ 




8 

pation in a conspiracy is not déterminâtive of his guilt 



• 

9 

or innocence. A défendant may bc convicted of a 




in 

conspircy oven though hc plays a minor rôle. lîis 




il 

| 

financial stake, if any , in the venture is a factor to be 




12 

considered in determming whether or not he is a part of ît. 

t 


B 


13 

If it is cstablishcd by crédible eviflence beyond 




11 I 

a roasonable doubt that a conspiracy existed and that the 





défendant was onc of its members, then the actions and 




16 

déclarations of other members of the conspiracy in or out 




17 

of his presence, donc in furtherance of the objectives of 




18 

the conspiracy and during its existence, may bc considered 




19 

as évidence aqainst him. 


B 


20 

l.'hen people enter into an agreement for an 




21 

il 1> ;al purposo, they become agents for one another. 



N-' 

22 ji 

Ilowever, statements of persons which are not in further¬ 




23 

ance of the conspiracy or statements which are made before 




21 

its existence or after its termination may be considered 




23 

only as évidence aqainst the person naking them. 
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2 

3 

4 

5 

6 I 

7 ! 

8 
9 

10 
11 
12 

13 

14 

15 

16 
17 


18 

19 

20 
21 
22 

23 

24 

25 




One overt act is sufficient bv any one or more 
of the pcrsons. The act can be a legal act. Others 

need not join in it. However, tne act must be donc in 

furthornnce of the conspiracy. 

Any one of the 20 acts, v.’hich are in the 
indietment, are sufficienL to satisfy this element of the 
conspiracy and T v;ill again discuss that v/ith you when we 
get to the indietment, v/hich v/ill be in aminute or so. 

The Governnent allégés here that there was one 
conspiracy. The défendants allège that there v/as a 
multiple conspiracy. nefore the novernment can get a 

conviction in this case, you nust. be satisfic-d that there 


was a single conspiracy. 

Mov/, in this particular area we can liken a 
conspiracy to, say, the subway System. We know, for 
exemple, or I think you know that there are sone subway s 
that run, say, from UlOth Street down to Concy Tsland. 

'7e knov; that that is a projeet that transports peoplc from 
one place to another. 

Mov/, there are ail kinds of peoplc involved in 
this. There is the fellow up in the booth that makes 
change. There are trackwalkers. There arc engineers 
on the train. There are motormen who run the train. 

Thon Lucre are conclue tors inside the train. Dov/n at one 
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2 

end thero in a place whero they hâve an electronic dcvicc 


3 

Cor muking sure the trains don't run into one another and, 





^ 4 

of course, a fellow could be v/orking on that systen for 2 5 


5 

yoars up at 10 3rd Street and nevcr knov.’ the rnan down in 


6 

Cône'' TnlanJ that’s got the samc job as he lias. 


7 

Ile may novor realizo that you can get off at 


8 

Î2nd Street and ta lie the shuttle and go over to the 7th 


• 

avenue lino. Thero are many éléments involvel in running 


10 

this kind of a railroad, as fhore are in a conspiracy, v/hich 


11 

T hâve, in offect, nentioned to you as I went through this 


12 

law of conspiracy. 


13 j 

Thero is no necd that they ’.nov; one another. 


14 

Tlu.ro in no necd they do every act that is concernod in 


15 

order to fulfill the conspiracy. 

» 

16 1 

• 

’dhat is needed is that they are part of a single 


17 i 

vonture which is trying to accomplis!* a purpose. 


i 

18 

îlov/, v/o l:nov; that if a inan is in business in 


19 

South America to sell drugs and lie v/ants to get it up to 


20 

the United States, he muet do it in sone fashion. There- 


21 

foro, lie neodn somebody that will help in transnorting it. 


22 1 

In this particular case in putting it into the picture 


ÜT'' 



23 

frarnes, v/e know that there must be somebody that is going 


21 

to reçoive it when it gcts to the United States. It 


25 

just can’t hang in nid air like the Flying bitclman. 
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When it gets hcro somcbody must takc care of it. In this 
case case it was Ruiz. Ile v/as the middle figure in 

ail of thèse transactions. Ile handled every one of them 
as far as wc can tell from the evidence. 

Then, there must be people hcre who must take 
it out. In this case it was Ruiz and give it to somcbody 
else. Uow, the narcctics then must reach some other person 
who in turn v/ill take his place in the particular area in 
v/hich he is. 

IIow, it is not necessary for ail these people to 

. 

know one another. They know that there must be somcbody 
in South America that puts the druqs up originally. 

They know that there must be somcbody that transports them 

and, so, as you go dov/n each level of this, there must be 

' & 

infcrences that you can draw. T don’t suggest that you 

hâve to, but T say that you possibly can draw infcrences 
that thore are awarc of ail this activity. 

Now, one of the arguments between the parties 
horo is is this a single conspiracy or is it a multiple 
conspiracy? Iîoforc the Government can obtain a con¬ 

viction in this case, they must satisfy you by crédible 
evidence beyond a reasonable doubt that it is a single 
conspiracy. It is not ail the came people involvcd ail 

the kime, but it was one single conspiracy in the sense 







2 


tliat the schcme was thought out, it was nlanned to cperate 


3 

in this fashion. Poople novcd in and out of it as time 


•. __ 




v/ent on, but osnontially it was tho samo schene. That is 


5 

tho Covornnont's contention. 


6 

Mr. Schwartz, you remember, drcw on the black- 


7 

board here three different conspiracies and a possible 


8 

fourth one. Vieil, it is up to you to raake a judgmcnt 


• 

which one this is. 


10 

If you find by crédible évidence beyond a 


11 

rcasonable doubt that a single conspiracy existed, as 


12 

1 chargod in tho indietment, and that during the existence 


13 

of that single conspiracy one or more ovort nets nlleged 


14 

was donc- by one or more of the co-conspirators in furthor- 


15 

ance of the conspiracy, proof of tho conspiracy is complote. 


_ 16 

Tt is complété as to oach défendant found by you by 


• 



17 

crédible évidence beyond a rcasonable doubt to havo beon 


18 

II 

unlnv.’ful ly, knowingly and wilfully a mon ber of tho con¬ 


II 

19 

spiracy at tha tine the overf act was committcd regardless 


20 

of which o r the conspirators committcd the act. 


21 

Po that csscntially is the law of conspiracy. 


22 

Vie will now take a fivo-minuto reccss at which 





23 

tine we will go into the indietment, which I don ' t think 


24 

will take much longer and that will be the final exposition 


25 

of law in this case. 

• • • 



SOUTHERN OISTHIC.T COURT HfPOUTEHS US COURThOUSE 





. 

• 

• • 


1 

os20 *• 1 764 


2 

I wi.ll go through the indictmont v/ith you so 


3 

that you v/ill be familiar v/ith it and undcrstand how to 


4 

approach the problem. Vie v/ill tnke a fivc-minuto reccss. 


5 

Pleanc don ' t discuss tho case in the r.ieantine. 


6 

(Racess. ) 

5 

7 

(Tn open court; jury présent.) 


8 

TliC COURT; Vie nov/ cône dov/n to the closing 

• 

9 

part of tliis and sono of this nay Sound repetitious to you 


10 ! 

and I intontionally do it because I know that you are not 


h 

lav/ycrc and thèse concepts you hâve probably heard for the 


12 

first tine v/hen you cane into the courtroon so thnt it is 


13 

doue intentionally so you inay rcally undcrstand v/hat your 


14 

obligations are in référencé to this case. 

\ 

15 

The indietment is this document, v/hich I am 

• 

16 

holding in iny liand, and v/hich your forelady v/ill get a copy 


17 

of and v/hich you may a.ll examine in the jury roon. 

1 

1 

18 1 

I v/ant to explain to ■, ou essentially how it is drav/n up 

i 

19 

and v/hat is necessary beforc you may convict either défend¬ 


20 

i 

I 

ant on any other chartes that they are charged v/ith beforo 


21 

you. 

«- 

22 

Hâve you got a clean copy of the indietment? 


23 

I asked him to show it to you before. Did the défend¬ 


21 

ants look at it? 


25 

MR. fîCdV/ARTT. : !îo, your üonor. 


| 



J 



1 


or.?. 1 
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3 


4 


G 


7 

fl 


i: 


9 






10 


11 

12 

13 


14 

15 
in h 


17 


18 

19 

20 
21 
22 
23 
21 
25 


THE COURT: I took ont overt act Mo. 3, v.'hich T 
struck out, and the rost of it is the came. 

MR. SCHWARTZ : It anpears to be ail right. 

THE COURT: Mo. 3 isn’t in thcre, in it? 

MR. SCHWARTZ: Mo, sir. 

THE COURT: Cive it to the forelady thon. 

Thank you. 

MR. SCHWARTZ: I didn’t show it to Mr. Crown. 

MU. BROWM : T v/ill take the représentation of 
Mr. Schwartz. 

THE COURT: C.ive it to the forelady. 

If you \;ill look at this ir.lictment, on the 
front page you will notice it says "Count 1. The nrand 
jury charges ..." and the named défendants are up at the 
top. 

Ts thore more than one of thèse copies? 

UR. I.ÏTTLEFIELD: We hâve a wliole r-.tack of copies 
your Honor, but they are faint but I think they can be read. 
They are very faint, your Honor. T think they can be read. 
They bave overt net Mo. 3 out. 

THE COURT: Do those hâve Mo. 3 out? 

MR. LTTTLHFIELD: Yes, Mo. 3 is out. 

TH 1 ' COURT: Ile makes such a représentation, 

Mr. Schwartz and Mr. Crown, do you accopt tliat? 

• . • 
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18 

19 

20 


MR. SCHWARTZ : I cio, your llonor. 

MR. BROWN: Yes, your llonor. 

THE COURT: Hand those around so vou can look 

at them v/hile I an qoing through this. 

How, you v;ill notice at the head therc are 14 
défendants there and v/e are trying only two and they are 
the only ones you arc concerner! v/ith. You don't hâve to 
nnke any ludgments as to anybody else. 

Then, it says, "Count 1. The grand jury 
charqes ..." and, as I v/arned you before, this is not 
évidence:. It is only an accusation. The défendants 

hâve denied it and they hâve put to issue every natcriai 
. ac t. 

Then, the first sentence starts: 

"Froin on or about the lst day of July 1070 
and continuously thereafter up to and includinq the 
date of the filinq of the indietnent." 

The date of the filing of the indietment is in 
May 1074, the exact date I don't hâve. 


21 

22 

20 i 


What is the exact date? 

MR. LITTLEFTELD: Mardi 0, 1074. 

THE COURT: March or May? 

MR. SCHWARTZ: May 9, 1074 , your llonor. 
alnost positive. 
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3 

4 

5 I 

6 

7 

8 
9 

10 ! 

i 

11 

12 ! 

I 

13 

M I 


15 


16 


18 


19 

20 

21 I 



23 

21 

25 


THE COURT: T don't think it is March. 

May 9th, 1974. 

That neans that the Government has to prove that 
thèse act.s, which thoy are charging, hnppencd in that 
pcriod. Tt docsn't hâve to go from the beqinninq to the 
end, but it rrmr.t be v/ithin those tv;o pcriod s. That is 

the first thinq you must find. 

MR. LITTLFFIFLD: It ir May, your Hor.or. 

TME COURT: Ail right. 

Thon, it says the number of défendants and it 
names thèse tv/o défendants as well as otherr.. 

Then it qoes on to say that sone pcoplc v.'ere 
conspirators and sorne poople wc-rc unknown to the qrand 
jury. 

Thon we corne to the first legal tem T defined 
for you, "unlav/fu 1 ly, intentions 1 1 y and knowingly" so that 
ne-ans «vninst the Fédéral statute, nanely, the narcotics 
control law. 

t 

The intention must be ronothing they do freely 
and vnluntarily, it mustn't be by accident. 7t must be 
specifical.lv intonded by thom. 

"Knov/ingly" means of course, in the same vein, 
nanely, that thoy did it voluntarily and not through 
mis ta!: o or inadvcrtenco. However, this concept here 






. 


• • 


i 

(7fe^ 
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2 

1 

includes tho concept of the three v/ords together that 


3 

they must be acting v/ith a bad motive and an evil intent. 


4 

So, thon, the noxt combination of v/ords are 


5 

essentiolly v/hnt "conspire" means, to combine, conspire. 


6 

confoderate and ayroe. That is t!>c- concplrncy charged. 


7 

Uhat they are charged v/ith conspiring to violnto 


8 

are certain se< tions, the numbers of v/hich anpear on tho 

• 

9 

bottom th-.-re. 

► 

10 

The first tv/o of thon, 173 and 174, a e tho 


U 

old law. A.ll the others, cxcept Title 2, if it in horc, 


12 

T don ' t î:nov/ if it is in horc, no,- it isn ' t in horc, ail 


13 

the oth-.-rn arc* the ncv/ law, so that iv/hat they are 


14 

charged v/ith conspiring. That is ossontially tho con- 


15 

spiracy charge right on the first page. That's it. 

• 

16 

Mov/, then, v/e go from Paragrnph 2 through 

17 ! 

Faragraph 6(c). Thcso are tho means by which the con- 


18 

spiracy v/an to be accomplishod. 


19 

Mov/, tho Government docr.n't hâve to prove ail 


20 

the means. Tt has to prove at lcast one means that ail 


21 

of yen ayroe on. You hâve to bo unanimous on themeans so 

L 

22 

it can l/e any onc of the means start.iny v/ith Paragrap’i 2 

• »*' 

21 

and going through G(c). 


24 

For exarnple, the first one concerns Mo. 2. 


25 

It is t e old law under 173, sinuggling into une country. 

«. • 


I 
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ParaGraph No. 3, the means, still the old lav/, 
prohibits the receiving, concealing or facilitating the 
transportation or conccalment of. 

No. A means is the nev; lav; v.’hich prohibits the 
smuggling of 'aeroin or cocaine into the country. 

No. 5 is also the new lav; and that prohibits the 
distribution and possession v/ith intent to distribute. 

Mo. G concerna a nunber of other means. For 
exemple, (A) talks about Yolanda F.armiento and Banderas 
and that activity. 

(B) is Lopcz and concerns buying in the United 


H || 

15 

16 il 

17 

I 

18 I 

19 


20 i 

21 

22 
23 
21 
25 


N ta te:;. 

(C) concerns Torrcs, Rivera and Cancio. 

The Government, as I indicated before, doesn't 
hâve to prove ail of thèse means. The proof of any one 
of thon to your satisfaction by crédible evidence beyond 
a reasonablo doubt is sufficient, but I again stress that 
you must ail agréé on the means. 

The Government, of course, contends that they 
hâve proven overy ono of thon, but you do not hâve to 
find evury one of t!ie:n. One i r; sufficient if you ail 

agréé on that particular means. 

Now we corne to the overt acts. It says; 

"Jn pursuance of this conspiracy and to offect 
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I 


the objects, the following ovcrt acts were 
comnitted." 

I nm not going t.o go ovcr them, but it in only 
necessary for the Govornmont to prove one of thoso but 
ail of you mufit agréé on at lcast ono. There munt bo 

unanimous agrooment on at loast one. 

The Government hero again contends that they 
hâve proven ovcry one of them. 

I hâve removed one of them from your considér¬ 
ation so there is a jump betv/een 7 and 9. I hâve removed 
lîo. 9 so you don't hâve to consider that one at ail. You 
don 1 1 evon hâve it before you. 

If you find, as far as this eonspirney count 
is concerned, these éléments v/hich I hâve just gone over 
v/ith you by crédible évidence beyond a reasonable doubt, 
thon it is your obligation to convict the défendant that 
you are consi.lering at the particular time. rince this 

concerns both défendants, you will do it one at a time 
soparately and consider the évidence separatcly as to 
each. 

If you find that any one or more or ail of these 
éléments hâve not been proven by the Government by créd¬ 
ible evidence beyond a reasonable doubt, it is your 
obligation to acquit tho défendant you are considering. 
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Iîcrc you will consider, an T ind ica tt. j before, each ono 


separntely. 


Now we got to Count 2. That is nubstantivo 


« 


count. That in soparate and apart fron chc conspiracy 
and you nunt find theso éléments before you rnay convict 
the défendant To res on the first count. 

You will find hcrc again "The grand jury 
chrges . . ." and, as T said, that is only an accusation, 
"that on or about tho 12th day of January 1071 in the 
Houthern District of New York" -- and you m.ust find that 
it v/as on or about that day and that it was in this 
district - "the défendant Terres, together with Loaez 


and rranco" vho v/e hâve boon calling Miguel Aspilchc, 

"tho défendants, unlawfully, wilfully and knowingly ..." 

Here again those threo words I hâve explain to 
you boforo and you are av/are of what they are. 


"Nid 


ivo, conceal and facilitate tho 


transportation and conccalmcnt of a narcotic drug, 


21 ! 


to v/it, approxinately 20 kilograins of a narcotic 


drue." 


Jow here, of course, lue (lovernnont doesn't hâve 
to prove ail of those four things. Thoy don't hâve to 
provo that hc receivod it, that he concealcd it and that 
hc facilitated tho transportât ion or concon]mont of it. 


SOUTHERN OISTR CT COURT REPORTERS U S COURTMOUSC 








* 

• 

• • 

1772 
% 1 


1 

U o 4- o 


2 

Any one of thosc* is sufficient. That is in tho dis- 


3 

junctive. 

w 

4 

IIow, the question of whethor it is narcotic 


5 

drugs. Tliat must bc detemined by you frorn évidence 


6 

in the case. The drugs wercn't seized at the time and. 


7 

therefore, the chcmist never got a chance to analyze then, 


8 

but you hnov; v/hat the dealinqs were betweon the parties 

• 

9 

\:ho had shippcd this drug. You hnov.» that on some 


10 

occasions some of them tasted it and on other occasions 

► 

11 

tests werc made and on other occasions it v/as doseribed 


12 

as a v/h i t e pov/der. 


13 

Wo hnov/ tliat the amounts of noney involved v/erc 


14 

largo suns of money and so fron ail the évidence in the 


15 

case in this particular area you will détermine vdiether or 


16 

not, in fact, they were dcaling in a narcotic drug. 

• 

17 

Tt says: 


18 

"After the said narcotic drug lias been importée! 


19 

into the United States contrary to lav/, knowing that 


20 

the narcotic drug had been innorted and brought into 


21 

the United States contrary to la\; in that tho import- 


22 

ation of said narcotic drug into the United States, 

• -> 

23 j 

oxcept in such quantities" and so forth "for medical 


2*1 

purposos" and that is the end of that particular 


25 

thought. 

* 

■ 
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Nov; hore you havo qot to qo into that discussion 
that I told you about, actual and constructive possession. 

If you don't feel thcre is sufficient évidence in here 
to show that these défendants knew this was coming from 
Gouth America and so forth, then if you find that that 
doesn't satisfy you, you nay consider '-/hether or not they 
had actual or constructive possession. 

Of course, v:hen you hâve multiple people actinq, 
they don’t ail hâve to do tho same thinq as I explained to 
you earlier in my renarks. Go that if you find that the 
Oovcrnnont has satisfied You as to each of these éléments 
in Count 2 boyond a reasonablo doubt by crédible évidence 
as to tho défendant Torros, you should convict the défend¬ 
ant Torres. 

On the other hand, if the Government has failed 
to prove any one or more or ail of these cléments as far 
as this défendant Torros is concerned, then it is your 
obligation to acquit him. 

Counts 2 and 3 are exactly alike, but one deals 
v/ith 7»nthony Torres and tlie other dénis with Roberto 
Rivera. 

MR. BROWN: Your llonor. No. 4. 

MR. SCHWARTZ: 3 and 2 are alike. 

THR COURT: 3 and 2 are tho same, yes. I stand 
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corrccted. 

MR. LITTLEFIF.LD: 3 and 4, your Ilonor. 

THE COURT: 2 I just qot through v/ith. That 
v;as 17 3 and 174. 

How, what I an saying is 3 and 4 arc bascd on 
thc sarnc s ta tu tes and they are based on the new law. 

There is no noed thore for thc défendants to know that 
i.t was illccjally imported under that statute. What thc 
Govcrnnent nust prove is as follows: 

That on or about the 19th dny of May, in Count 
3, 1971, in the Southern District of Ilcw York, and you . 
nust f jnd that as a fact, the défendant Torres, toqether 
v/ith the others, Lopez and Miquel Aspilche, unlawfully, 
intentionally and knowingly did distributc and possess 
v:ith intent to distrib te a Schedule 2 drug. 

I tell you that horoin and cocaine are a 
Schedule 2 controllod diug; The quantity involvcd is 
10 kilograms so that hcre again you must fioleach one of 
thèse éléments by crédible évidence beyond a reasonable 
doubt before you nay convict the défendant Torres. 

(".n the other hand, if you fine! that the Oovern- 
nent lias failed to prove any one or more or ail of thoso 
éléments, then you nust acquit the défendant. 

The sano discussion apn 1 i^c to Count 4 ’/ith 

Southern oiirrncT court beporters u s. courthousc 
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2 

3 I 

4 il 

5 

6 il 

7 

« || 

9 

10 


11 i 

12 

13 

14 

15 

16 || 
17 I 


reforonce t.o tho défendant Rivern. Ilore again tho date 

ir, the samo, May 19th, 1971, and the other éléments are the. 


same. 


Nov/, in this regard if you find that there v/as 
a conspiracy and the conspiracy an charged by the Govern¬ 
ment, thon anybody that in in that conspiracy in respons- 
iblc for a substantive offense canmittcd by any co- 
conspirator connittcl in furthcranco of the conspiracy 
ovcn thoitgh L!uat party do os not participa te in the sub¬ 
stantive offense or hâve any actual knowledge of it. 


You nust bc natisfied beyond a rcasonable 
doubt, lio'. ».ver, on e, that the subs tant ive offense vus, in 
r -icL, coi-» ii tted by one or more monbors of the conspiracy. 

llere it is alleged that the ono that v/as active 
in this particular area v/as Miguel Aupilcho and that is 
L..v_ contention of the Govormnent. 


18 

Of course-, tho défendants 1 position is otherwiso. 

19 

You wi.ll hâve to make the judgment yourself on that. 

O 

CJ 

The next thing is that the défendant, whose 

21 

guilt you are considering , v/as thon a rnenber of tho 

22 

conspiracy, so if thèse défendants v/oro not members of 

23 j 

th<_ conspiracy and you hâve determined that, thon, of 

24 

course, would not rub off on him and they would not be 

25 

restons i bli. in theso counts. 


i 


i 
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2 

The third thinq you munt find is that the act, 


3 

v/hich constituted the offense, was donc in furtherar.ee 

'w 


of the conspiracy. Of course, that you will have to 


4 


5 

déterminé from the date and the incidents that surround 


6 

these particular events. 


7 

Go that concludes the indietment. Therc are 


fi 

a fcw more renarks that I make beforo I consult v/ith the 

• 

9 

lawyars. They are very simple romarks. 


10 

Thoy are common sensc. They arc, in effect. 


11 

tellinq you to live up to your oath as a juror. 


12 

. 

The first is that sympathy and bias play no 


13 

part in Lhis case v/hatsoever. 


14 

The second is that possible* punishment in this 


15 

case is of no concern of yours v/hatsoever . That is the 

• 

16 

concern of the Court in the event it cornes to pass, but 

17 

that can't help you décidé the facts at ail because punish- 


18 

ment has nothinq at ail to do *with \/hat the facts uere. 


.9 

The next thinq is that your verdict rrmst be 


20 

unanirnous, Madam Porclady, on ail of these counts. In other 


21 

words, v/iien you corne back aqain v/ith the jury, you will be 


22 j 

asked: llavo you reached a verdict? and v/hen you report 

»<»♦ 

23 

that you have, then you will be asked as to Count 1, the 


24 

conspiracy count, how do you find and you will report 


25 

v/aether you find quilty or not quilty, but It must be 
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2 

unanimous. 


3 

The saine thing applies to the three substantive 

s»/ 

4 

counts, the saine kind of verdicts, either guilty or not 


5 

guilty, but they inust be unanimous. 


6 

Ail the verdicts must be unanimous. Is that 


7 

clcar? 


8 

7\s Mr. Schwartz and other 1 av/y ers, I thin!: they 

• 

9 

ail suggested it to you, if they didn't do it actually, 


10 

by inference they did, if thcre cornes a tiine when you hâve 


11 

a dispute betv/een yourselves as to v/hat was the évidence 


12 

in the case, it lias ail been transcribed and it is ail in 


13 

’.vritten for:n right nov; so that any tir.'.e you v/ant any portion 


14 

of it read to straighten out any point that cornes up in 


15 

your discussions, ploase tell us the name of the witness 

• 

lf, 

you are concorned about, v/hether it is on direct or cross- 

17 

oxamination. In otlier v/ords, pinpoint it as best as 

. 


1 

18 , 

you can ami wc v/ill thon liave it read to you so that you 


19 

detornine the facts yourselves. 


20 

‘îov/, T hâve one last discussion v/ith tl ■» 


21 

lawyors beforc T give you the case. I may say this: 

—y 

22 

That if there are any communications that are 


23 

to corne to the Court, they i.iust corne thr.ough your forelady 


24 

and they v/ill be in writing and put dov/n as clear an 


25 | 

exposition of v/hat you v/ant to J:nov/ in v/riting as you can 
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and thon shc will seul it and give it to thc narshal v/ho 
v/ill give it to me and I will answer xc for you. 

If you v;ill just excuse me we v.'ill hâve onn last 
talk with the lav/ycrs. 

(At the side bar.) 

MR. ECiniARTZ : Could we go insidc? 

TUE COURT: Vos. 

(In open court.) 

TIIE COURT: Appnrently they think they are going 
to tall: loud so I v/ill take them inside so you can't hear 
this. This is a discussion on the law. 

(Tn tho robing room.) 

T1ÎE COURT: V7o will start in with the exceptions 
first of the défendant Torres. 


16 I 
n 
18 

19 

20 ' ! 

21 i 

22 ! 

2.3 

24 || 

25 ; 


MR. SCHWARTZ: Ail right. 

Tf your Uonor plense, I nost respoctfully cxccnt 
to th.at portion of your Uonor ' s charge that failed to 
marshnl the évidence in this case. 

TUE COURT: Do you want me to marshal the évi¬ 
dence? 

MR. SCIIW/vRTZ: Just hoar me out. 

THE COURT: Decause I hâve got it v/ritten out 
and I v/ill rend it ail over agnin, but it is subjcct to 
thaï c: iticism which "ou î.tade v/i.th Mr. T,i.tt 1 ef iold that ail 
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2 

I will hâve is the Government's case. 


3 

MR. SCHWARTZ: Your Ilonor, my probien is this: 


T 4 

That is cxactly the problcm. That is the 


5 

il: *er inhérent, of course -- 


6 

i 

T1IH COURT: You either want mo to narshal the 


7 

évidence or you don't. T an willinq to narshal the 


8 

évidence. I hâve it v/ritton on six pièces of paper, and 


m 

I v:ill narshal the evidonce if you v/ar.t mo to. 


w 

i° 

MP. SCHWARTZ: I would want you to providinq you 


il 

marshalcd it both v/ith rerjard to redirect and cross- 


12 

exar.iination of the various witnesses who testified. Othor- 


18 

wiso, no. 


Il THE COUP/I’: I wrote il out and I qot wnat I think 


15 

is both siden of this thinq and if you want to hear that, 


• 

16 that is v;ell and qood. T v/ill tell thon it. 


^ 3 

MR. UROWM: T v/ill take an exception to that, 


18 

Judqe. 


19 

« 

Tîir: COURT: To ne it is kind of silly because 


20 

the only évidence in the case is the Covernmont's vitnesses. 


\ 2 1 

MR. DROWH: I think that is danqerous. That 


22 

shows a prépondérance of évidence. 





23 

i 

THE COURT: That is cxactly why I didn't do it. 


24 1 

T can understand it if tho 14 défendants v/ore 


25 

in the xasc and the* 1-1 défendants wcr«_ contestinq the case 
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2 

and thon you had a confusion as to v/ho vas the importer, 


3 

who was tho exporter, who was in this vein of it, but 

s-x 

4 

hc-re are tv?o allegedly major purchascrs. That is ail 


5 

they are supposée! to bc, nothing more and nothing lesn. 

j 


6 

MT’. SCHWARTZ: In connection with what your Ilonor 


7 

told t’ne jury about inferencos to be drawn from the 


8 

évidence, I take exception to that part of your üonor ' s 

• 

9 

charge and T would ask your lîonor to charge this jury that 


10 

if thoro are tv/o inforonces to be drawn — 


11 

THE COURT: Tell thom what happoned in our 


12 

District on that ono. The Second Circuit does not 


13 

approvo of that. 


14 

MR. SCIIWARTZ: You are going to tell me. You 


15 

don't scem to get the message I'm trying to get across to 

• 

16 

you. Does this look like my handwriting to you? 


17 

THE COURT: Thon he ' s forgotten. 


18 

MR. KRIEOER: Tt is not mine either. 


19 

THE COURT: It is Scnor Torres. 


20 

MR. SCHWARTZ : Two inferencos to be drawn from a 


21 

givon set of facts, and the inferencos v/hich is mont 

— 

22 

**N 

favorable to the defense mu s t be drawn by the jury. 

1 

23 

I would ask your Ilonor to charge that. 


24 

MR. R RO WM: I will join in that, your Ilonor. 


25 

THE COURT: T v/i! 1 don y that. What I mcan by 

«. • 
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that in thin: 


That T am granting tho exception, but I am 
dcnying tho charge. 

MP.. SCHWARTZ: Vos, nir. 

Your üonor, I take exception to thnt part of 
your üonor's charge as it dealt v/ith circunntantial 
évidence. 


MR. BROWII: Likcwise, your üonor. 

THE COURT: Your exception in noted. 

MR. SCHWARTZ: I respectfuily roquent your üonor 
to charge v/ith circumstantial évidence, that circunstantinl 
évidence: munt lie acceptée! only .if jt prccludes ail other 
inferencos save that of tho guilt of tho défendant based 
upon proof beyond a roasonable doubt. 

THE COURT: The exception in noted and the 
roquent in dnnied. 


18 !l 


MR. îiROWIJ: T will take that sarae exception 


THE COURT: Ail right. 

MR. SCHWARTZ: Your üonor, I am not quite sure 
v/hat you told this jury about the failure of the défendants 


to testifv. 


THE COURT: I didn't nay a v/ord and I will say 


it. T just siipoed up on that 


MR. SCHWARTZ: That is v/hy T wanted to bring 
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that up. 


THE COURT : Do you want me to say it? 


MR. 13 RO WN: Of course. 


THE COURT: Sonotimes it stresses the point thnt 


he didn't take the stand. 


MR. SCIIWARTZ : What your Honor usually docs, T 
v:oul.d like in addition is to pcrhaps include the lnnguage 


that a défendant r.iay not testify because of lack of knowl- 
cdqe of the lanquaqe, lac): of éducation or fear of speakinq 
beforo a qroup of individuals like a jury. 

THF. COURT: Woll, I décliné to do that, but I 
wi 11 nive the statemont that he does not hâve to take the 


stand. 


The fact that he did not take the stand cnnnot 


be used aqainst him and there is no presumption or infer- 
ence of guilt that arises from such conduct. 


MR. SCHWARTZ. : Your Honor, with rcqard to the 
second count, it appears that since cocainc is in the 
second '~onnt that your Honor -- 

THE COURT: I knov; v/hat you are qoing to say 

and I tell you now I 11 do it, but I purposoly didn't 
do it because the quantity was such a large amount that T 
think it is killing a doad horse. If you want to hoar it, 


T v/ill do it. 


MR. SCHWARTZ : There is on - uiorc. thing a long 
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tho se linos, your llonor. It is ny understandinq that 

in ordor to call tho prcsuraption undor tho old lav/ into 
play that tho Government has to estnblish possession by 
cl’.nr «uni convincimj ovidonco and in this cane the 
ponnonnion, an it exir.tr;, v/ould only be ostablishc-d throuqh 
actually a heûrsay déclaration, v/hich riqhtly adnitted 
undor tho conspiracy count should not be adnitted under 
thu substnntivo count. 

This is onc of tho problème and ono of the 
quarrels I hâve v/ith the Pinkerton situation as it applies 
in thiu particular cane. 

TÏ1I2 COURT : T undorstand that. 

MR. SCHWARTZ : Your llonor, T v/ould al no say to 
your llonor that I would ask your llonor and I v/ould except 
to that portion of your llonor's charqe concerninq menber- 
ship in thv. conspiracy and as your llonor to includo or 
anplify that to this jury and tell them that in determininq 
vhethor or not an individual is a member of the conspiracy 
that thu jury should only consider tho acts and déclaration 
of tant individual and his acts arul conduct as it ma y 
relate to othor nembors of the conspiracy. 

TIIi: COURT: I hâve already ruled on that in your 
requests, but I v/ill rulo on it now and deny it now also. 

MR. IJROb’d : 


exception. 
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MR. SCHWARTZ: Your Ilonor, now I would lilto to 


3 

go back to thc whole business of multiple conspiracies. 



This is my sheet and now I can cover my own• 


4 


5 

TUE COURT: Okay. 


6 

MR. SCHWARTZ: Your Ilonor, I hâve to most 


7 

respectfully State to your Ilonor that in my opinion what 


8 

your Ilonor said to this jury about multiple conspiracies 

• 

9 

is somewhnt similar to the ail or nothing charge that I 

► 

10 

feel the Circuit has condcmned in the Kelly and other 


11 

cases of similar nature. 


12 

The facts of this case are somcwhat unique. 


13 

I think it is somcwhat unique that we hâve in this District 


14 

Court at this t-v,ne so many actual core members of the 

« 


15 

conspiracy, as I feel they exist, that hâve corne here to 


16 

testify. 

• 

17 



T nsked your Ilonor Leforc the charcre 


18 

was cjivt.n earlier this morninq to consider the fact that 


19 i 

this jury could consider, A, that Miquel Aspilchc had 


20 

vithdrawn affirnativoly from the Sarmiento, et cetera 


21 

conspiracy and that lie did form anothor conspiracy or 

. *T 

22 

another group, if you don't v/ant to use the languaqe 


23 

"conspiracy", with Mr. Wladinir Banderas and that ultim- 


24 

ately T think the evidence is clear, even by Mr. Little- 


25 

field'.i ovm admission, tliat tiiere came a point in tirne v/hcn 
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2 

Mr. Mazza somehow hooked himself into another conspirncy 


3 

invol vinçj people in France, this Mr. Condomine, et cetera, 

i 


W 4 

and they beqan a whole new importation scheme into the 


5 

United. States evon though therc is a point in time v/hen 


6 

Mazza gocs back to Sarmiento with the 13 kiloqrams of 

1 


7 

hero in. 


8 

TUF COURT: The last seizure, yen. 


• ° N 

MR. SCHWARTZ: Rut, neverthelesn, the proof in 


10 

this cane establishcs an independent or anothor group that 


11 

Mazza qoe.n in to separate and apart fron Sarmiento. 


12 

I 

llov;, it in an unfortunate thing that these people 


13 

v.’ho are possessod of nuch enorrnoun renources and dr-vices 


14 

hâve connections ail over the vrarld, but that is not the 


15 1 

défendant's fault. The Government could hâve elected to 


IG j: 

narrov; the scono of this connpiracy and proccod upon nuch 


® 17 

more narrov: termn more clcscly relatcd to the évidence. 


18 

THF COURT: I sec therc in a central r iguro 


19 

hero, Ruiz. Therc is a central buyer here, Avilen. 


20 

The seller liera in Sarmiento and Mazza so vou are talkine 


21 

about, '/ou knov;, t'.iat'n like the guy r.aying, takinq the 


22 il 

nlmttl.e ho Grand Central, r ron c r and Central to the v;ent 


23 

side, that that breaks up the connpiracy. Tt is there 


21 |j 

junt an big as it wan before. 


25 

MU 

MR. SCHWARTZ: Yom îîonor, T tliir.l: this in the 
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MR. SCHWARTZ: Thcro is onc thing I think 


3 

Mr. Kriegcr asked me to point out because T think he picked 


w 



, 'w / 4 

it up and I wasn’t sure. 


5 

Did your Ilonor tell this jury that I hnd 


6 

contended that therc were three, if perhaps not four, 


7 

consp i racies? 


fl 

TÎIC COURT: That is what T thought I did. 


• 

MR. SCHWARTZ : T did, too, but what Mr. Krieqor 


10 

pointed out, I'm not quite sure that I heard it that way, 


11 

that is v;hy I an askinq, did your Honor say, in order to 


12 | 

• 

find thc défendant Torres guilty they hâve to find if he 


13 

particioated in onc? 


M 

THL COURT: Tn this single conspiracy that the 


15 

Covornment charges. That is what I said. 


A lfi 

MR. nROWIl: Tf there is a single conspiracy. 


• 



17 ! 

THF. COURT: That is what I am say inq. 


18 

MR. RCIIWARTZ : Tf they find, on the other hand. 


19 

that there were, in fact, three or four separate conspir- 


20 

acios, the/ must find him not guilty. 


21 

TIIR COURT: That was the infercnce. 


22 

MR. SCHWARTZ: I would morely ask you to just 





23 ! 

put tliat lanquage, that if they find, in fact, there were 


21 

three or more consniracies operating -- 


23 jj 

tut: COURT: That is not r.iy thought either. You 
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2 

had that thouqht this morninq, too, and I told you that 


3 

I could see thcre could be two or three othor offshoots 


4 

of this thinq and still in ail a défendant still bc nixod 


5 

up in a sinqle conspiracy in addition to any ot’ier activitv 


6 

he had with tlie others. 


7 

MR. SCHWARTZ: Don ' t you hâve a terrible préjudice 


8 

here thon, your Monor? Don ’ t you hâve a terrible spill- 

• 

9 

ovor that v;ould never corne in if these counts v;crc severed? 


in 

T am not talkinq just about a botter chance 

» 

u 

of bcatinq the case. I am talkinq about real préjudice 


12 

1 

to the défendant by way of evidence. 


1 

13 

MR. I'RIECER: Could I violate th tv;o-hoaded 


14 

ru le? 


15 

TUE COURT: Ycs. 


16 

MR. KRIEGER: Your Uonor, the way I heard that 

• 

17 

portion of your charqe, it sounded to me as if your Uonor 


18 

had instructed the jury that if they found ono of the three 


19 

or four conspiracies to which Mr. Schwartz alluded in his 


20 

arquinent, they could find the défendant quilty. T don ' t 


21 

thinî: you intended that. 


22 

TUE COURT: IIo, v/hat I said, in effect, was that 

»A 

23 

Mr. Schwartz contends there are three or four conspiracies. 


l\ 

i 

three conspiracies and an offshoot to nake it four. 


25 

Mou, of course, if there are multiple conspir- 


II 
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fi 

7 

8 
9 

10 

11 


12 

13 


15 

16 |j 

n 

| 

18 ! 
19 


20 


21 


22 I 

23 I 


24 


2fi 


:iR. HROWU: The point is this: 

If there are threc sc])arate conspiracies, then 
there is no conspiracy as the Covernmcnt allégés. 

Tîli; COURT : If ho .is sti.ll in thc- onc the (lover 
nent ail or; os that v;a s originally started and the othors 
arc- offsiioots of it, lie is still otuck arul still in it. 

MH. HROWU: l r thev are offshoots. Suppose thoy 

are ail individual conspiracies. 

If I'n in business with you and th«n I go in 
business for rayself, your custonors are not liable -- 

TIIU COURT: I think you hâve nade your point'. 
You can arque firom tliis point on with this Multiple and 
single conspiracy, but I think v:c ouqht to qo on to some- 
thing olse. 

MR. SCHWARTZ: Your Honor, v;ith regard to your 
Uonor's charge concerninq the accoraplicc testimony, T 
mos t respect fully oxcept to your Ilonor's failure to charge¬ 
as set out in U. H. ayainst Rageant. 

TIIK COURT: 1 read that and I declined to do it 
this îaorning. 

You hâve an exception to that. 

MP. SCHWARTZ: Your Ilonor, again I nost respect 
fully ex cep t to that part of your Ilonor's charge as it 
d. ait with the circuitstantinl prooi of the existence of th 
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MR. SCHWARTZ: Wo don't want a spécial verdict. 

MR. KRIEGER: Judqe, v/e are quittinq. 

MR. LITTLEFIELD: I v/ould only ask that aidinq 
and abottinq be charqed v.jith respect to thc substantivo 
count. 

THE COURT: T charqed aidinq and abottinq and 
T décline to qo further into it. I nm qoinq to tell thon 
about cocai.no unions you want to v/ithdrav/ that. I an 
qoinq to tell thon v/hon thoy reach thèse quantities -- 

MR. SCHWARTZ: I withdraw the cocaino exception. 

THE COURT: Ail right. 

(In open court within thc présence.- of thc jury.) 

THE COURT: The marshals v/ill be sv/orn, please. 

(Marshals sworn.) 

THE COURT: Ail riqht, the first order of 
business will Le to qet them out to cat. 

MR. SCHWARTZ: Your Ilonor, just to rc-.ind you, 
you said you v/ore qoinq to include one tliinç about thc 
tostifyinq of the défendants. 

THL COURT: Vos, I an r.orry. I hâve sait! this 
uo na.ny Li:ae:; î assume you know it and I vill do it o£f 
the top of my head bocause T think T know this area well 
c-nouqh. 

The défendant need not Laî.e the stand. Tho 
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défendant noed not prove his innove. icj. A. défendant 

3 

necd not produce any evidence. 

*1 

The fact that he does not take the stand inay not 

5 

La usi_d against hin. Vou nay not prosume or infor gu'Mt 

6 

on his part becausc of his absence in taking the stand. 

7 

It should not and must not enter into your discussions in 

8 

arrivi.ng at the facts. 

• 

Ail right, \/e hâve to excuse the alternate. 

10 

.'lr. Mahoney. 

► 

11 

Mr. Mahoney, I thank you vory mu ch for being 

12 

v/ith us and I appreciatc it and your services are just as 

13 

valuable as if you v;cre going to givo a verdict in tho 

11 

case. 

15 

You are excused with the thanks of the Court. 

16 

(Alternate Juror Mahoney excused. 

1 # 

THE COURT: llow, tho first order of business 

18 

v;ill b^ your meal and in order not to yet ulcers I v;ould 

10 

1 

suggect you don't even start to discuss this case until 

20 

you est and corne back agnin. 

21 

TUE rORET7\OY : May we s and messages home? 

22 

THE COURT: I am sure thu- parties will agréé 

—'-"“T 


23 

that they can send messages home? 

24 ! 

MR. SCHWARTZ: Ycs, your Ilonor. 

» 

MR. llROWJ : Definitoly. 
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THE COURT: The marshal v/ill do that for you 
and T would say to you, don't go in with a preconccived 
idea of v:ho in guilty and who isn't or what. 

In otlier v:ords, loavc your mind completely open 
at this point and thon when you enter into your discussions, 
do that in good conscience and when you corne up with a 
verdict that îs in accord with your conscience, no one 
can criticize you. 

THF) FORELADY: Your llonor, do you nind going 
over the tv/o narcctic lav;s again, the différence? 

THE COURT: 173 and 174 was beforc May lst, 

1971. Yhosi: laws prohibited the illégal importation, 
wc covild say smuggling, into the United Etates of horoin 
and cocaine. 

Anothcr thing they prohibited was the receiving, 
concenling, buyinq, solling or facilitating the trans¬ 
portation or conccnlment of a narcotic drug, namoly, cocaine 
or horoin. That is the first law. 

The second law very simply put says we are going 
to mal.c- a Tint of different kinds of drugs. They arc 

called controllod drugs and hcreoin and cocaine are in that 
list and it says this: 

You mny distributo or possession with the 

intent to distributo a controllod substance. 

• •• " 
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THF. FORELADY: Thank you. 

MR. LITTLEFIELD: The nev; law also has an 
importation prohibition. 

THE COURT: I said that. Roth prohibited 
importation and onc prohibits the -- 

JlJROR NO. 0: nid you say that in order to find 
oitiior défendant guilty on Counts 2, 3 and 4 v/e first hâve 
to find him guilty on Count No. 1? 

THE COURT: Oh, no, no. You can find them 

guilty on Count No. 1 only. No, there is no need fo'r 

that. JUROR NO. 9: Thoy are ail compl^tely r.cparatc? 

THF COURT : You discuss each crime ncparatcly 
and malie a judment an to each crime scparately or. the 
éléments that I hâve dencribed to you in that particular 
crime. 

Ail right, you rnay retire and deliberate. 

MR. SCHWARTZ: Your llonor, is it a matter of 
fact that the jury is going out to dinnor? 

THF COURT: Y or,. 

‘•R. SCHWARTZ: Can wo go, too? 

THE COURT: Ycs, I would say for at least an 
hour and a nuarter and if you would be so kind to 3et 
Mr. Farley l:now v;!iero you arc going, if anythiny happons, 
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v/e may loeate you, but I don't think thero v/ill bc nny 
neod for at loast an hour and a quarter. 

IThcn they corne back may thoy hâve the exhibits 
if thoy call for them and T vill hâve the authority for 
tho marshal to brinq thon in to thom? 

MR. SCHWARTZ: Surely, your Honor. 

THF. COURT : Ail riqht, you may retire. 

(The jury rotirod for dinner and after dinner 
to commence doliberatinq at 5.50 n.m.) 


22 

Zi 

2.1 

25 
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(At 9.10 p.m., a note wns rcceived from 

3 

thc jury.) 



4 

(Court's Exhibit 4 marked.) 

5 

THE COURT: I havo a note fron thc jury 

6 

statinq: 

7 

"Wo want tho direct testimony dcalincj with 

8 

thc approximatcly two or noro kilograms of cocaine 

• 

i:u.ntior.C:d in Count 4 pertaining to Roberte Rivera." 

10 

MR. LITTLEFIELD: 094 in v/hcre v/e ntart. 

* 1 

11 

THE COURT: Thi3 in Cancio's direct testimony? 

12 

| 

MR. T.TTTTjEFIELD : That is right. 

13 

TUE COURT: bring in the jury. 

14 | 

MR. CCI il.'ART Z : Thero is alr.o noue direct teiîti- 

15 

uony, your llonor, in Danderan. 

lfi 

THE COURT: Mo v/ill first read this to thon and 



17 

•./il] -,(.L to banderas nu::t. b'c- will take that up ut: 

18 



Lh_- i lo Mar. 

19 

I1R. GCIIWARTZ : This is concerning thc sanie thing. 

O 

CM 

THE COURT: Ghov/ it to Mr. Eittlefiold. 

21 

MR. HT TT HE F T ! .LD : Ramier.is doasn't talk about 

22 ! 

'loberto Rivera at any point. 

23 

MR. SCIib'ARTZ : T think that is important for 

" j 

thon to licar. 

25 

THE COURT: I don ' t knov: v/hoth^r it is important 

«. • 
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or not. ThiiJ defini toi y does and thon v/e v/ill take thc 
other natter up at the side bar. Uo can alr.o find ont 
from them v/hcther this is v/hat they v/ant. 

(Jury présent.) 

TFir: COURT : I hâve a note from the jury which 

reads : 

"17e v/ant thc direct the testirnony dealing 
’./ith the approxirnately tv/o or more kilofranc of 
oocaine uentioned in Count -1 pertaining to Roborto 
Rivera." 

Nov/, I assume from that question that you ar'o 
talking about tho witncss Cancio and h in direct ter. tinony? 

Ail the jurors scoin to be nodding in the 
af firnative. 

Nov/, that testirnony v/c are going to start to 
r..uJ aL page 094 and v/iicn you get to t'ae point that you 
hâve heard as nuch as you v/ant in that particular area, 
you indicato to me that you hâve heard enough when thc 
point concs in tirne. 

Ail right. 

(The record v/as read communeing at page 0 94 
through page 907.) 

JUROR NO. r >: 17c are definitoly looking for the 

portion that spoaks about the tv/o ki.logramc of cocaine. 
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:hey ask 


(Pause. ) 


JUROR TTO. 0 : I think we are '•et, 


THF, COURT: You v/ant any more rend? 

JUROR NO. 5: N, that is sufficiont. 

Tili: COURT: Ts there nnybody elso that wants 


anything rend? 


THF TORULADY : I don't think no, no. 

THF, COURT: Ail right, thank you. You nay 


retire. 


?.'l r . L ».m.) 


(Tlie jury retired to deliberatc further at 


(At 10.10 p.m. the jury announced a verdict.) 

(In open court; jury présent.) 

TUF COURT: Uill you first poil the jury to see 
that thoy ire ail hero. 

(Roll called; ail jurors présent.) 

THF COURT: Miss Leaycraft, you are the one 
that reports the verdict and the first count that ve are 
çjoing to ta 11: ahout is Count 1, the connniracy count. 

No;/, as to Lhe détendant Terres, iiave you corne 
to a verdict on that first count? 

TUF FORFLAYD: Yes, wc havo. 


l'F COURT: (That is the verdict? 
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THE FORT-LADY: 


Cuilty 
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THF, COURT: As to the dcfendant River on the 
first count, bave you corne to a verdict on that? 

TH F. F O RF. LADY : Yes, v/o hâve. 

THF COURT: What is the verdict? 

THF FORULADY: CuiltV. 

TUF COURT: Hov/, as to the second count, which 
conccrns only the défendant Torres, hâve you cône to a 
verdict on that count? 

THF. FORULADY: The second? 

THF. COURT: The second count as to Anthony 
Torres tlono, hâve you cono to a verdict on that? 

THF FORULADY: Yes. 

TUF COURT: What is your verdict on the second 

count? 

THF FORULADY: Guilty. 

THF COURT: VJe cono to the third count v.'hich 
conccrns the défendant Torres. 

IIow do you find the défendant Torres as to third 

count? 

THE FORULADY: Cuilty. 

THE COURT: îlow we corne to the last count and 
that conccrns the défendant Rivera. 

îlave you cono to a verdict as to the défendant 
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Rivera on Lho fourth count? 

THE FORELADY: That is Count 4? 

THE COURT: Count 4. 

Tlil : FORET,ADY : Gui 1 ty. 

THE COURT: Guilty as to Count 4. 

T arn g oing to poil the jury, which neans that I 
will asb you individually whethor or not this is your 
verdict and, if it is, you will ansv/cr "Yes" and, if it 
isn't, of course you *./j 11 ansv/cr "Ho". 

Ilearhen to your verdict as it has beon rccorded 
up to this time. 


13 

! 

14 

15 

16 

17 

18 


19 


20 


21 
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25 


Do you fine! as to the first count, tho conspiracy 
count, bot:h défendants are guilty? 

Do you find that as to the second count the 
défendant Torres is guilty? 

Do you find as to the third count that the 
défendant Terres is guilty? 

And do you find as to the fourth count that the 
défendant Rivera is guilty? 

(Jury polled; ail jurors anav/er in the 
affirnativc.) 

THE COURT: Ail right, the verdict will be 

C 

entored as it has just been recordod. 

T never co.u:aont on a jury's verdict beenuse in 
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2G yenrs that I hnvc boon in this kind of an atmosphère 
I havc always Colt tho sme about it. I think I 
montionod it once bofore. That if you do your job 
according to your conscience, therc isn't anybody that can 
criticizo you,«but T do havc sono trouble about tryinq to 
get you home. 

(Discussion off tho record.) 

THE COURT: T wnnt to say, by the v;ay, that I 
receivod that note and that package and I oponcd it and 
thank you for the thought. 

Tt is a small jar which says "Boston Beans" 
on it, but thoy are not beans at ail. They are joli y 
Lc-ans. I thank you in any event. 

Ail right, you are excused at this timo. 

(Jury loft tho courtroom.) 

TIIH COURT: I imagine you v/ant to reserve your 
jotions, do you not? 

MR. SCHWARTZ : Y es, your llonor, if that is 
possible to the day of sentence. 

TIIR COURT: What is a conseillent day in the 
niddle of September for sentence? 

Pick a date. 

MR. SCHWARTZ: Your llonor, is it possible to get 
a datu later on towar.ls the end of the mont!.? 
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THE COURT: Yos, why not? What date do you 


3 

v/ant? 


4 

How about the 234d, that is a îîonday? 


5 

: : R. SCII17ART7. : lîow about the 30th, your Uonor. 


6 

It is a ftonday. 


7 

MR. DRE 7. IM : The 30th would bc very fcad for me. 


8 

your llonor. 

4 ) 

9 

THE COURT: On the 2nd I hâve Conqressman 


10 

Rrasco'n case no can you take the week beforc or pick sone 


11 

day before that? 


12 

MR. DRE Z IM : October lst would be ail right. 


13 

TUE COURT: Te the lst ail right? 


14 

MR. SCIH7ARTZ: That is ail right with no, your 


iu 

llonor. 


16 

I 

THE COURT: Ail right, October lst. 

• 

17 

Prônent bail conditions continucd. They are 


18 

remanded, I believe, in default of bail, are they not? 


19 ! 

HR. LITTLEFIELD: Yes, but the Covernnent would 


20 

anl: that they be remanded. 


21 

MR. SCI!*..’ART Z : They are renandcd. 


22 i 

TUF. COURT: I v/ill romand them at thin time, 

w 

23 

but if there is any application for bail, I will bc glad 


21 

to hoar it at any tinc if there in nuch an occasion that 


2 r ) | 

ar isor;. 

('.Jhereupo. , at l^-. 3 0 p.n. the case was 
conc1udoJ.) 
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